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FOREWORD 


Our public schools today are undergoing what is probably the most intense an] 
critical evaluation in their entire history. Their physical facilities, financial re- 
sources, and professional personnel are struggling to cope both with an ever in- 
creasing multitude of pupils who, willingly or otherwise, seek education, and with 
a host of old and new problems which now seem constantly to be reaching fresh 
crises under the conditions of modern life and civilization. The philosophy and the 
goals—the standards and methods—of our public schools are at present matters of 
controversy that is often more violent than constructive. 

This symposium does not endeavor to discuss all aspects of these perplexing 
questions. For example, it touches but lightly, if at all, on the recruitment, compe- 
tency, status, and tenure of teachers, including such sharply debated topics as aca- 
demic freedom and loyalty oaths and investigations. It does not cover school 
finances, or go into the many problems involved in connection with the acquisition 
and maintenance of school property. Instead, it concentrates on the pupil and, in 
particular, on certain key aspects of the relationship in a democratic society between 
the students, their parents, and the public schools. 

From the standpoint of the pupil and his family, perhaps the first questions 
to arise are when, where, and under what conditions he either must or may enter 
the public schools. In recent years, the rapid development of school buses, supplying 
free transportation to virtually all qualified pupils, has given new emphasis to 
familiar legal problems. For example, in many states, it is still uncertain as to the 
extent to which pupils and others injured by negligently operated school buses may 
obtain redress from school funds. This issue obviously requires reappraisal, in the 
light of the needs of our society, of the validity, if any, today of the time honored 
doctrine of sovereign immunity, which still to a large extent shields our public 
school systems from any liability to pupils and to others for wrongs committed by 
school employees while performing school functions. Similarly, school discipline 
often raises questions of the powers and liabilities of school authorities when they 
attempt to apply such measures to guide and control pupils. Finally, the contents of 
the school curriculum, what subjects shall be taught and by what methods, are 
currently matters of extensive debate in many communities. It is not surprising 
that the state legislatures have frequently attempted to prescribe standards or solu- 
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tions here, but, unfortunately, all too often such statutes are so poorly drafted as to 
raise far more problems than they settle for harassed school administrators. 

Contemporary events have given new emphasis to some of these topics. The 
cold war arouses patriots to zealous efforts to insure the non-subversive nature of 
curriculums and teachers. Increasing juvenile delinquency re-emphasizes school 
discipline. There are, in addition, three matters which seem to pervade all these 
school problems. First, the relationship of the church and the state almost in- 
evitably today focuses intensely on our schools. Both the church and state are 
acutely aware that the battle for men’s minds and convictions may be won, at least 
for future generations, in the schools. Again and again, the demands of the state as 
expressed in its public schools sharply conflict with the relizious beliefs of large 
and small groups. Separation of church and state does not necessarily insure the 
absence of conflict between the two. Second, the recent decisions of the United 
States Supreme Court proscribing racial segregation in public school systems will 
undoubtedly bring about profound changes in many areas. Indeed, in a few states, 
it is even possible that public schools, as we now know them, may soon cease to 
exist. 

Finally, both these problems are perhaps but aspects of a still more basic one— 
the clash between the individual and the state—the conflict between the rights of an 
individual family group to educate its offspring as it wishes, and the requirements 
of the state, whether democratic or autocratic, that its future citizens must be so 
educated as to fulfill certain minimum requirements for the preservation of the 


nation as a whole. All of us surely recognize both the right and the duty of parents 
to train their children according to their individual needs and desires, but few of 
us today would deny the necessity for the state, especially in a democracy, to be 
certain that all its citizens have sufficient education to discharge the responsibilities 
imposed and take advantage of the opportunities offered by our society. 

Ropert Kramer. 





COMPULSORY ATTENDANCE AT SCHOOL 


Cuares K. Wottz* 


I 


We find ourselves in this country in the happy situation where attendance at 
school by the vast majority of children of school age is a fact accepted as normal by 
everyone, and as proper by all except a few restless ones among the children and a 
few eccentric ones among the parents. For the school year 1949-1950 (the last year 
covered by the biennial survey of the Federal Office of Education) some 25,411,000 
pupils were enrolled in public elementary and secondary schools and an additional 
3,380,139 in private and parochial schools. They represented over g1 per cent of the 
nation’s 5-17 year olds. These children were not merely enrolled in school; they came, 
which is more to the point. For 1949-1950 average daily attendance in the public 
schools was reported at 88.7 per cent.’ With only slight variations in individual 
states, these percentages held true throughout the country and for all classes of the 
population. Current figures, if available, would undoubtedly present totals no less 
pleasing to the educator’s eye. In short, we are at a point where no one questions 
the obligation of the state to make education available to all its citizens, where 
parents realize and voluntarily discharge their duty to send their children to school, 
and where the children either go willingly or submit without too much fuss to 
parental and social pressure. 

To disturb contemplation of this fortunate condition by a discussion of com- 
pulsory attendance laws might seem not only ungracious but unnecessary. And it 
is true that no one claims for such laws chief credit for the present favorable record 
of enrollment and attendance.? But things were not always as they now are in this 
matter of going to school, and the coercion of the law has had no inconsiderable 
part in producing the change for the better. More pertinent perhaps, attitudes 
toward school attendance will not continue to be the same in those states where 
preponderant public opinion finds distasteful the legal and sociological views ex- 
pressed in Brown v. Board of Education.’ Assuming as I think one can at this 
time that the states whose practices are affected by that decision will continue their 
systems of public free schools, they may continue or may repeal their compulsory 
attendance laws. ‘/here such laws are left on the books, local officials may enforce 


* B.A. 1934, LL.B. 1937, University of Virginia. Member of the Virginia bar; Associate Professor of 
Law, University of Virginia, 1947-1952; Professor of Law since 195-. 

2 BIENNIAL SURVEY OF EDUCATION IN THE UNITED STATES, 1948-1950, c. 2, Statistics of State School 
Systems (U.S. Office of Education, 1952). 

2 “Stricter, and more practical enforcement of the compulsory attendance laws” is placed sixth in 
one list of causes of increased average daily attendance over the past several decades, other causes 
being such things as “more interesting educational programs,” “better prepared teachers,” and “increasing 
interest on the part of parents.” Id. c. 3, at 3. 

* 347 U.S. 483 (1954). 
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or fail to enforce them. In any event, the idea of compulsory education is in some 
states of this country apt to be put to a testing as severe as that encountered when 
it was a novel social experiment. In many parts of the world, furthermore, such as 
India, Burma, Spain, that is exactly what it now is. Largely because of this the 
XIVth International Conference on Public Education, convened jointly by UNESCO 
and the International Bureau of Education at Geneva in 1951, had as its main topic 
of deliberation that of extension of compulsory education and raising of the school- 
leaving age.* With these matters UNESCO had a particular concern because of its 
interest in making the right to education, laid down in Article 26 of the Universal 
Declaration of Human Rights,° more generally effectual. The Conference was 
intended, indeed, as an initial step in a long term campaign by the convening 
organizations in favor of compulsory education. 

So perhaps there is something to be accomplished by a consideration of the 
statutes, enacted now in every jurisdiction in the United States, through whose :re- 
quirements of attendance the sanction of the law is brought to bear to make educa- 
tion “compulsory.” 

II 

As is usual when legislation reflects and implements basic judgments of the 
people on affairs which affect their lives intimately, the compulsory attendance laws 
now on our statute books are the product of a gradual evolution in social concepts 
following upon changing economic and social conditions. Characteristically, though 
there is now a surprising amount of uniformity in the laws of the various states 
and though this has been attained by generally similar stages from state to state, the 
rate of development was uneven. The first compulsory attendance law was enacted 
in Massachusetts in 1852; by 1896 they were usual in the northern and northwestern 
states; while in the south they came late, the Mississippi law of 1918 being the last 
enacted. 

Almost everywhere the first step in the process was compulsory education of a 
type which had nothing to do with attendance. In this initial stage—the date and 
duration of which varied widely in the different states—it was the establishment 
and maintenance of free schools which was compulsory. Attendance was volun- 
tary. Sometimes the mandate was issued by the legislature to the local units, 
notable examples of which are the early colonial laws of Massachusetts, Connecticut, 
and other of the New England states. Sometimes the obligation was laid on the 
legislature by provision of the state constitution, as illustrated by the Virginia 
provision of 1870." 


*XIVrH INTERNATIONAL CONFERENCE ON Pusiic EpucaTION: PROCEEDINGS AND RECOMMENDATIONS 
(UNESCO, 1951). 

* Article 26 recognizes the right of every person to education, and stipulates that fundamental and 
primary education shall be free and that primary education shall in addition be compulsory. The 
Draft covenant on the Universal Declaration of Human Rights recognizes that “primary education shall 
be compulsory and available free to all.” 

* Carlile, Compulsory Attendance Laws in the United States: Historical Background, 4 Ep. Law AnD 
Apmr. 35 (1936). 

** Va. Constr. Art. VIII, §3 (1870). 
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As might have been expected, so long as attendance remained voluntary the 
victory won in the establishment of free schools was relatively an empty one. The 
indifference of parents, the natural disinclination of children toward schooling, the 
lack of adequate school facilities, the low general standard of living all militated 
against advantage being taken by many of the opportunity which lay free at hand. 
Naturally the advocates of education pressed for enactment of laws compelling at- 
tendance. In retrospect we may wonder that such laws were so long in coming. 
Massachusetts had “compulsory education” of a sort for some 200 years before it had 
“compulsory attendance,” and the time was almost equally long in the other New 
England states, in Pennsylvania, and in New York. Though the process was ac- 
celerated in the states which were late in adopting a system of free schools, such 
schools existed in Virginia for nearly forty years before her laws required anyone to 
attend them. 

It is claimed that Horace Mann was instrumental in persuading the thrifty legis- 
lators of the Bay State to enact that state’s pioneer act by pointing out the demon- 
strable waste of public funds involved in operating schools attended irregularly by 
a small part of the child population when many times the return on the same money 
could be obtained by making all attend.’ But this seems hardly probable, for 
generally at first in this country the school authorities had all they could do to take 
care of those who wanted to go to school, without bothering their heads about 
those who preferred not to. The fact is that passage of compulsory attendance legis- 
lation in any particular state had to wait until the rising standard of living made 
parents willing to forego putting their children early to work and until improved 
economic conditions made it possible to finance the great outlays of public moneys 
needed to build and maintain the necessary plants and teaching staffs. Lack of 
funds is even now recognized to be the greatest obstacle to full implementation and 
enforcement of compulsory education. Anyone who wishes to gain from a con- 
temporary example an appreciation of the difficulties which delayed compulsory at- 
tendance legislation in this country will profit by study of the great debate that 
prevailed in England after the close of the last war over the relatively simple matter 
of implementing a previous decision of Parliament to raise the school-leaving age 
from 14 to 15. Lack of buildings to accommodate the additional students, an acute 
shortage of teachers, dire need for every available hand to augment the labor force, 
the great financial difficulties in which the government found itself—all these pressed 
acutely and dictated delay. The decision of the government to go ahead with this 
“bold enterprise” in the face of these obstacles is described as “bravely taken.” But 
it is admitted that in 1946 the whole attitude of the English people supported the 
government’s action, whereas the cautious British legislators of 1870 who decided 


7 Boykin, Compulsory Education, 20 CasE AND COMMENT 237 (1913). 
*ScnHoot CENsus, Computsory EpucaTion, CutLp Lasor, U.S. Orrick or EpucaTion BULL. 1945, 


No. 1. 
®XIVrH INTERNATIONAL CONFERENCE ON PuBLIC EDUCATION: PROCEEDINGS AND RECOMMENDATIONS 


(INTERNATIONAL BuREAU OF EpucaTION Pus. No. 135) 97 (UNESCO, 1951); Computsory EpucaTION 
AND Its PRoLonGcaTION 28 (UNESCO, 1951). 
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to establish compulsory attendance as local school boards should decree, thus giving 
time for the necessary schools to be built, were confronted by an attitude of hostility 
or apathy on the part of many.’® Similar public sentiment and similar financial 
problems operated as a deterrent to legislation in this country as well as in England. 

Of course no miracle was wrought merely by passage of the compulsory at- 
tendance laws. The same economic and social forces which delayed their enactment 
also hindered their effective enforcement. In his report for the year 1886-87 (when 
17 states and 7 territories had made schooling obligatory) the United States Com- 
missioner of Education reported that “in many instances, however, the compulsory 
attendance law, if not actually a dead letter, is practically so.”** And in his report 
for 1885-86"* he thus described the effect of the New York statute: 


The aggregate attendance upon the common schools of the State does not increase in 
proportion to the growth of the population, notwithstanding the compulsory education act. 
Many plausible reasons are assigned, the principal being that the school trustees, serving 
without pay, are loath to enforce the law, and that the buildings now in use are already 
quite full, in the majority of cases no accommodations existing for more scholars. 


When this was written New York had had a compulsory attendance law for better 
than thirty years. Few other states could boast that their laws were more effective; 
enactment of the legislation simply came before public opinion or economic condi- 
tions permitted hope of full enforcement. 

The final stage in the development to our present favorable position has been 
-one of consolidating gains and of moving forward along established lines. This 
forward movement has been first in the direction of improving the rates of enroll- 
ment and attendance, and has been accomplished partly, but only partly, by more 
efficient enforcement of the attendance laws. Here the improvement has been grat- 
ifyingly steady. In 1870 only 57 per cent of the children between the ages of 5-17 
were enrolled in the public schools. By 1900 the figure was 72 per cent, and in 
1950 it had reached 81.6 per cent, with most of the rest enrolled at and attending 
private schools, as previously pointed out. In the same period the average daily 
attendance figure climbed from 59.3 per cent to the then all time high of 88.7% The 
second direction of movement, accomplished by definite revisions of the attendance 
laws, has been toward a greatly increased total period of compulsory schooling. For 
one thing, the length of the annual school session has been made progressively 
greater. In 1870 the average number of days schools were in session was 132.2. 
Today the figure stands at 177.9." In the second place, the school-leaving age has 
been moved up generally to 16, is now 17 in 3 states, and in Nevada, Ohio, Oklahoma, 


1° SruprEs oN CompuLsory Epucation, No. 6, W. O. Lester SMITH, CompuLsory EDUCATION IN 
EncLanp (UNESCO, 1951). 

*1 Pup, PERSONNEL SERVICES AS A FUNCTION OF STATE DEPARTMENTS OF EpucaTIon: Part I, Com- 
PULSORY SCHOOL ATTENDANCE, THE SCHOOL CENsUs, AND CHiLp Lasor, U. S. Orrice or Epuc. BuLL. 
1940, No. 6, MonocraPH 5, at 5. 

18 Id. at 5-6. 

*® STATISTICAL ABSTRACT OF THE UNITED STATES, 1953 108 ef seq. 

* Ibid. 
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and Utah stands at 18, which is the highest attendance age fixed by law in any coun- 
try. This increase in the total period of schooling, and particularly the raising of the 
age at which attendance becomes voluntary, has created problems for the professional 
educator which lie outside the scope of this discussion. It has also raised problems 
in connection with enforcement of the attendance laws as will be noticed later. 


Ill 


Anyone who studies the compulsory attendance laws of the 48 states is bound to 
be struck by their similarity in general over-all pattern despite numerous differences 
of detail. Uniformly they set minimum and maximum ages between which attend- 
ance at school is required; impose a legal obligation upon parents and guardians 
to have their children in regular attendance; provide penalties for non-compliance 
and procedures for enforcement; and list certain exempted classes of whom at- 
tendance is not exacted. 

The constitutionality of these laws has been frequently assailed. Yet no court in 
this country has ever held it beyond the competence of the state to require that 
children be exposed to a certain amount of instruction, nor has any court denied 
the power of the state to make reasonable provision as to the type, means, and 
supervision of such instruction. Thus the basic principles of compulsory education 
are as firmly supported by legal precedents as by public opinion. 

Of course particular provisions of law or particular administrative applications of 
the laws have met judicial condemnation when shown to be unreasonable.* As to 
this, however, a distinction must not be lost sight of. In a great many of the 
cases in which litigation under the attendance laws has reached the appellate courts, 
it is not the reasonableness of any provision of those laws which is in issue but the 
reasonableness of some other school regulation. Law or practice, for example, re- 
quires vaccination or saluting the flag. If the parents do not believe in vaccination 
or saluting the chances are that their children will be excluded from classes because 
they are not proof against smallpox or will not show what is thought to be due 
respect to the flag. The attendance laws are invoked, the parents haled to court, 
and the decision is that they are or are not guilty of violating the statutory require- 
ment that they have their children in school. The parents’ obligation, as the English 
decisions hold,'® is to have the child attend in such circumstances that he cannot 
lawfully be excluded from school. But the real question decided is obviously 
whether for failure to obey the regulation involved the child can lawfully be ex- 
cluded, and this depends on the reasonableness of it. Such cases lie outside the 
scope of this discussion. 

When one comes to consider in detail the operation of the compulsory attendance 
laws and the judicial attitude toward their provisions, it is much simpler to start 
with what these laws do not require than to say what they compel; for the manda- 

5 Pierce v. Society of Sisters, 268 U.S. 510 (1925); State v. Jackson, 71 N.H. 552, 53 Atl. ro2r 


(1902). 
2° The point is discussed, with citation of cases, in 86 J. P. 50 (1922). 
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tory provisions are severely qualified by “excepts” and “buts” and “unlesses.” When 
the law of any particular state is read and its exemptions duly noted, the first im- 
pression is bound to be that most of the teeth have been drawn. There are other 
reasons for going at the matter in this fashion of looking at the laws in the light 
of their exemptions. Most of the cases where their validity comes directly in issue 
involve a parent’s claim that his child is in an excepted class, or that the law is 
invalid because it unreasonably fails to except such class. Moreover, the exemptions 
allowed by the different states, though protean in detail, can be classified into gen- 
eral types which apply almost universally and thus permit a somewhat systematic 
treatment. What, then, are the major exemptions? 


A. Attendance at Private or Parochial Schools 

Since the decision of the Supreme Court in Pierce v. Society of Sisters*’ there 
is no longer need to debate whether a state may deny a parent the right to send his 
child to a private or denominational school. The court, speaking through Mr. 
Justice McReynolds, settled the question against the claim of state power. The act 
struck down was an initiative measure adopted by the voters of Oregon in 1922 
requiring parents and others having control of children of certain ages to'send them 
to the public primary schools of the state, unless certain exemptions applied. There 
was no exemption in favor of private or parochial schools. The case is at times con- 
sidered as establishing only certain principles of religious freedom; but the decision 
is broader. Co-plaintiff with the Society of Sisters in the successful effort to enjoin 
enforcement of the law was Hill Military Academy, a private non-denominational 
school. The decision protected the charter and property rights of these private 
institutions; but the fundamental question at issue was the reasonableness of the 
restraint which the law put on the parent’s right to determine how his child should 
be educated. It was argued on behalf of the state’® that as to minors the state 
stands in the position of parens patriae and “may exercise unlimited supervision 
and control over their contracts, occupation and conduct, and the liberty and right 
of those who assume to deal with them.” But the Court thought it “entirely plain 
that the Act of 1922 unreasonably interferes with the liberty of parents and guardians 
to direct the upbringing and education of children under their control . . .” and that 
“the fundamental theory of liberty upon which all governments in this Union re- 
pose excludes any general power of the State to standardize its children by forcing 
them to accept instruction from public teachers only. The child is not the mere 
creature of the State; those who nurture him and direct his destiny have the right, 
coupled with the high duty, to recognize and prepare him for additional obliga- 


tions.”?® 


No state has made bold, directly or by indirection, to challenge this decision. In 
fact, the Oregon law aimed at non-public schools was unusual. The attendance 
statutes of most states at the time it was adopted expressly recognized the right 


*7 368 U.S. 510 (1925). 18 Id. at 512. 
19 Td. at 534, 535. 
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of parents to educate their children in non-public schools, and in this respect have not 
been altered. Some statutes direct attendance at public or at private school ;° others 
allow attendance at private school as an exception to the general requirement of 
attendance at the public schools.”* But the resuit, except possibly for administrative 
details, is of course the same. 

State prohibition of attendance at private or parochial schools is one thing. State 
accreditation and regulation of the instruction given in such schools is another. In 
the Pierce case the court significantly declared that “No question is raised concern- 
ing the power of the State reasonably to regulate all schools, to inspect, supervise 
and examine them, their teachers and pupils. . . .”"* The fair purport of this 
language is that the states have these powers. In any event they have, to an in- 
creasing degree,”* presumed to exercise them. Reports of enrollment and attendance 
are required,** teachers must meet state standards,”° and courses and terms of study 
must be equal to those provided by public schools.”® With all this little fault can 
be found, so long as the regulations are in good faith intended and administered to 
make sure attendance at private school is not made the means of avoiding the 
state’s legitimate concern for the adequate education of its children. 


B. Instruction Outside School 

Must children be sent to school—whether public or private—or may a parent in- 
struct his child at home or procure private tutoring? If private instruction is a right 
not to be denied those who wish to assert it, how far may the state go in regulating 
and supervising it? Here is the point where the state’s exercise of power is apt 
to collide most directly with strongly held claims of parental right. The cases are 
not many, and the parents who bring them into court may be considered eccentric 
by most people. But the issue they raise is the fundamental one—namely, what is 
the public interest served by compulsory education which justifies overriding the 
parent’s recognized right to control his children? 

To judge by the cases, it is probably a supportable proposition that this interest 


2° F.g., Miss. Cope §6509 (1942); Inp. Stat. ANN. §28-505 (1933). 

*1 E.g., CALIFORNIA Epuc. Cope §§16601 and 16624. 

#2 268 U.S. 510, at 534. 

*° ScHoo. Census, Computsory Epoucation, CutLp Lazor, U.S. Orrice oF Epuc. Butt, 1945, No. 
I, at 24. 

**In Maryland, for example, private schools must be open for inspection by the state educational 
authorities “at all reasonable times” and must furnish such information and reports as the state super- 
intendent of schools shall deem proper. Mp. Cope Art. 77, §20 (1951). Im Minnesota there is a 
specific statutory duty to make reports containing the same information as is required respecting public 
schools. MINN. Stat. ANN. §132.07 (1945). 

*°In Minnesota a school, to satisfy requirements of compulsory attendance, must be one where all 
the common branches are taught “by teachers whose qualifications are essentially equivalent to the mini- 
mum standards for public school teachers of the same grades or subjects.” Minn. Star. ANN. §132.05 
(1945). 

*° Massachusetts, for instance, allows the local school committees to approve private schools’ for at- 
tendance purposes but “only when the instruction in all the studies required by law is in English, and 
when satisfied that such instruction equals in thoroughness and efficiency, and in the progress made 
therein, that in the public schools in the same town... .” ANN. Laws Mass. c. 76, §1 (1953). And 
see Maine Rev. Star. c. 37, §3 (1944); Itt. Rev. Srat. c. 122, §26-1. 
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is not so much the welfare of the individual child as the welfare of the body politic. 
This idea is reflected in the declaration of the Ordinance of 1787 that: “Religion, 
morality, and knowledge being necessary to good government and the happiness of 
mankind, schools and the means of education shall forever be encouraged.” It 
finds early expression in the belief of men like Jefferson that a democracy cannot 
survive unless the citizenry is literate. The New Hampshire court has given perhaps 
the clearest judicial statement of this view. In 1902, by way of dictum in a case 
where it held unreasonable the application of the compulsory attendance law to a 
child in ill health, this court said:?* 


That education of the citizen is essential to the stability of the state, is a proposition too 
plain for discussion. ... The Constitution declares that “knowledge and learning, gen- 
erally diffused through a community” are essential to the preservation of a free govern- 
ment... . It thus being the constitutional duty of the legislature to diffuse knowledge 
and learning through the community, it must be within the constitutional power of the 
legislature to enforce school attendance to that end. 


In a later case this same court stated :** 


The primary purpose of the maintenance of the common school system is the promotion 
of the general intelligence of the people constituting the body politic and thereby to in- 
crease the usefulness and efficiency of the citizens, upon which the government of society 
depends. Free schooling furnished by the state is not so much a right granted to pupils 
as a duty imposed upon them for the public good. If they do not voluntarily attend the 
schools provided for them, they may be compelled to do so [citing cases]. While most 
people regard the public schools as the means of great personal advantage to the pupils, 


the fact is too often overlooked that they are governmental means of protecting the state 
from the consequences of an ignorant and incompetent citizenship. 


It is the natural right of the parent to control the upbringing of his child; it is his 
natural duty to educate the child.*® The controlling interest of the state is the 
development of a citizenry intelligent enough to maintain our democratic form of 
government. In furtherance of this interest the free public schools have been estab- 
lished, it being obvious that most parents have not the means—and perhaps not the 
desire—to educate their children otherwise than at free schools. But does the state’s 
interest demand that the child be educated in school; can the parent’s duty be dis- 
charged only by sending his child to school, or is the state’s need met and the 
parent’s obligation discharged so long as the child receives, in whatever fashion 
the parent directs, a certain amount of instruction? What interest has the state in 
the means or method through which this instruction is given? 

It is the legislative judgment in most jurisdictions that the public interest stops 
short of the requirement that children be educated at a school. The statutes of the 
great majority of the states recognize expressly the propriety of private instruction. 

*7 State v. Jackson, 71 N.H. 552, 553, 53 Atl. 1021, 1022 (1902). 


*° Fogg v. Board of Education, 76 N.H. 296, 299, 82 Atl. 173-174 (1912). 
*° See Meyer v. Nebraska, 262 U.S. 390, 400 (1922); People v. Levinsen, 404 Ill. 574, 577, 90 N.E. 


2d 213, 215 (1950). 
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In these states the concern is to assure that if instruction is privately given it not be 
inferior in content to that available in the public schools. 

Thus the New York law stipulates*® that “Instruction may be given only by a 
competent teacher... . Instruction given to a minor elsewhere than at a public 
school shall be at least substantially equivalent to the instruction given to minors of 
like age and attainments at the public schools of the city or district where the minor 
resides.” In the case of People v. Turner,*' decided in the New York Appellate 
Division in 1950, where parents were being prosecuted for non-compliance with the 
attendance laws, the issue was whether error had been committed by the trial court 
in refusing to allow evidence of Mrs. Turner’s competence to teach her children, 
though she had not been certified by the Commissioner of Education. The statute 
contained no requirement of such certification. The court decided that error had 
been committed. The reasoning is most illuminating :** 

The object of a compulsory education law is to see that children are not left in igno- 
rance, that from some source they will receive instruction that will fit them for their place 
in society. Provided the instruction given is adequate and the sole purpose of nonattend- 
ance at school is not to evade the statute, instruction given to a child at home by its parent, 
who is competent to teach, should satisfy the requirements of the compulsory education 
law. 

In Oklahoma the law demands attendance at public school “unless other means of 
education are provided.” The Oklahoma court in Wright v. State*® decided that on 
the facts children were being given efficient instruction at home by their parents, and 
that, absent statutory provision, private teachers did not have to have the same 
qualifications as teachers in the public schools. For many years the requirement in 
England has been attendance at a public day school unless the child is under 
efficient instruction in some other manner. In Bevan v. Shears** it appeared that 
the father became irritated at the punishment given his son at public school, with- 
drew the child, and employed a private tutor for him. He was prosecuted for 
violation of the attendance law and it was urged that the instruction was not 
“efficient” because not in the same subjects offered in the public school. Lord 
Alverstone held, however, that absent laws requiring instruction in particular sub- 
jects “it cannot be said that as to a particular child there is a particular standard of 
education by which the child must be taught . . . therefore the justices have to 
decide whether in their opinion the child is being taught efficiently so far as that 
particular child is concerned.”*° One of the other justices observed wryly that if the 
Crown’s argument were valid the instruction at Eton would probably not qualify as 
sufficient. It should be noted, however, that the English courts and public in 
general have given more respect to the parent’s desires regarding his children’s edu- 


cation than has been the case in this country. 


8°NLY. Epuc. Law §3204. 
81 497 App. Div. 317, 98 N.Y. S.2d 886 (4th Dep’t 1950). 


82 597 App. Div. at 319, 98 N.Y.S.2d at 888. 
$8 51 Okla. Crim. App. 430, 209 Pac. 179 (1922). 
** Tro11] 2 K.B. 936. 55 Id. at 939. 
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As early as 1893 the Massachusetts court declared** that “The great object of 
these provisions [requiring attendance] of the statutes has been that all children 
shall be educated, not that they shall be educated in any particular way.” The case 
itself may not be direct authority for the proposition that a parent may educate his 
child privately, for Roberts had sent his daughter to a school not approved by the 
state authorities; but the statement quoted clearly shows the judicial attitude in 
opposition to the idea that the state may force attendance at school. 

Such judicial viewpoint is perhaps most clearly demonstrated in two cases decided 
respectively in Indiana and Illinois. The statutes of both states require attendance 
at a public or private school and make no exception in favor of equivalent in- 
struction otherwise given. Yet the holding in Indiana*’ was that a father who sent 
his child to a teacher formerly employed in the public schools who instructed her in 
the subjects there taught had complied with the compulsory attendance laws re- 
quiring attendance at public, private, or parochial schools; and this even though 
the teacher neither had nor sought other pupils and did not advertise as a school. 
The court was of the opinion that the law had nothing “to do with the way or 
place where a child shall be educated” and said that the purpose of the compulsory 
attendance law was to secure to the child the opportunity to acquire an education 
which the best interests of the child and of society demand. “The result to be 
obtained and not the means or manner of attaining it, was the goal which the law- 
makers were attempting to reach.”** In the recent Illinois case*® the court held that 
a child instructed at home by her mother was attending a “private school” within 
the intent of the compulsory attendance law. The object of such laws, in the opinion 
of the court, “is that all children shall be educated, not that they shall be educated 
in any particular manner or place.”*° 

Such appears to be the prevailing legislative and judicial view. There is another 
view, however, under which the state is justified in precluding private instruction. 
The New Hampshire court allows such restrictive provision on the ground that 
the state is entitled to supervise education however given, and that it is not admin- 
istratively feasible to supervise home instruction or private tutoring.*t The case 
arose in 1929 under the New Hampshire law requiring attendance at public school 
or an approved private school. Hoyt, charged with violation of this law, unsuccess- 
fully defended on the ground that his children were taught at home by a tutor. The 
court thought that:*? 

If the parent undertakes to make use of units of education so small, or facilities of 
such doubtful quality that supervision thereof would impose an unreasonable burden upon 
the state, he offends against the reasonable provisions for schools which can be supervised 


*® Commonwealth v. Roberts, 159 Mass. 372, 374, 34 N.E. 402, 403 (1893). 
®7 State v. Peterman, 32 Ind. App. 665, 70 N.E. 550 (1904). 
8 32 Ind. App. at 671, 70 N.E. at 552. 
8° People v. Levinsen, 404 Ill. 574, 90 N.E.2d 213 (1950). This holding is criticized in Note, 18 
_ U. or Cm. L. Rev. 105 (1950). 
- * 404 Ill. at 577, 90 N.E.2d at 215. 
“* State v. Hoyt, 84 N. H. 38, 146 Atl. 170 (1929). 
“28, N. H. at 40, 41, 146 Atl. at 171, 172. 








ComPuLsory ATTENDANCE AT SCHOOL 13 


without unreasonable expense. The state may require, not only that education facilities be 
supplied; but also that they be so supplied that the facts in relation thereto can be ascer- 
tained, and proper direction thereof maintained, without unreasonable cost to the state. 
Anything less than this would take from the state all-efficient authority to regulate the 
education of the prospective voting population. ... [T]he state is entitled to establish 
a system whereby it can be known, by reasonable means, that the required teaching is 


being done. 


Two lower courts in New Jersey have expressed the opinion that in the condi- 
tions of modern life instruction at home or by a private tutor lacks certain qualities 
essential to the development of the needed attributes of citizenship. The New 
Jersey law** requires attendance at public or private school or “equivalent instruction 
elsewhere than at school.” The precise holdings in the cases actually were that in- 
struction given by parents was not “equivalent.” The significant thing, however, is 
that in the earlier case it was said and in the later case held that such instruction 
could not be equivalent—thus in effect setting at naught the legislative determina- 
tion to the contrary. 

The first case was decided by the Juvenile and Domestic Relations Court, Essex 
County, in 1937.“ Mr. and Mrs. Bongart, who were attempting to educate their 
children at home, were held to be “disorderly persons” and fined for non-compliance 
with the compulsory attendance statute because the court found they were not 
qualified to teach and were not giving their children adequate instruction. However 
the court went on to philosophize: 

A primary objective of education today is the development of character and good citizen- 
ship. Education must impart to the child the way to live. This brings me to the belief 
that, in a cosmopolitan area such as we live in, with all the complexities of life, and our 
reliance upon others to carry out the functions of education, it is almost impossible for a 
child to be adequately taught in his home. I cannot conceive how a child can receive 
in the home instruction and experiences in group activities and in social outlook in any 


manner or form comparable to that provided in the public school. To give him less than 
that is depriving the child of the training and development of the most necessary emotions 


and instincts of life. 


In 1950 the Cape May County Court, in a case*® where the facts were quite on a par 
with those in the Bongart case, held flatly that where children are instructed at 
home the “entire lack of free association with other children . . . which is afforded 
them at public school” prevented their receiving education that was equivalent. 

There is no decision of the Federal Supreme Court on the point; but when and 
if some parent brings his case there, counsel will undoubtedly point to the am- 
biguous dictum in Meyer v. Nebraska*® that “The power of the State to compel 
attendance at some school and to make reasonable regulations for all schools . . . 
is not questioned.” I do not care to hazard a guess whether the Court will adhere 

48N. J. Star. ANN. §18:14-14. 

** Stephens v. Bongart, 15 N.J. Misc. 80, 92, 189 Atl. 131, 137 (1937). 


“© Knox y. O’Brien, 7 N.J. Super. 608, 614, 72 A.2d 389, 392 (1950). 
‘© 562 U.S. 390, 402 (1923). 
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to the prevailing view upholding the parent's right to instruct his own child or adopt 
the position of those few states and courts denying that right. The decision, when 
it comes, may not be of great practical moment. Yet I feel sure that an invisible 
attendant upon the Court on the day of its reading will be the spirit of the Texas 
Superintendent of Education who in 1890 expressed the firm conviction that com- 
pulsory education was “perilous to one of the most vital and essential of the insti- 
tutions on which civilization resis—the family.”** 

One thing more needs to be said. Most states which permit private instruction 
assume to regulate it to some extent. As indicated above, the requirement that 
such instruction be equivalent to public instruction is quite common, as is the re- 
quirement that the private tutor, whether parent or not, should either be certifie:! 
by or meet qualification standards set by state authorities.** I should think little 
question could be entertained as to the validity and wisdom of such regulation. 


C. Mental or Physical Unfitness 


So far as statutory provisions go, it is a safe generalization to say that in nearly 
all the states*® mental or physical disability incapacitating the child for school work 
is expressly recognized to confer exemption from compulsory attendance. The New 
York law, to take an example, says that a minor “shall be required to attend upon 
instruction only if in proper mental and physical condition.” 

Such exemption is obviously proper in many cases; yet just as obviously it opens 
a rather wide loophole which some parents may make use of to avoid their duty 
under the school laws. How wide the loophole is in any state depends pretty 
much on administrative practices. New York has rather elaborate provisions to 
prevent abuse. Only qualified examiners approved by the State Education Depart- 
ment can decide that a child is unfit or incapable of attending school or of profiting 
from instruction. Two such examiners must concur, their finding must be reported 
to the State Department, and exemption can be granted for not more than one 
year. But in the opinion of one qualified observer, the New York law is rather in- 
effective because of lax enforcement.** In most other states the machinery of en- 
forcement is less detailed, decision as to fitness being made either by the local school 
board or by the division superintendent on the certificate of any doctor qualified to 
practice. Most such cases, I suspect, are actually decided in the first instance by the 
local attendance officer. 


“" Oscar H. Cooper, in an address before the National Educational Association in 1890, as reported 
in U. S. Orruce or Epucation BuLL. 1940 No. 6, Monocrapu No. 5, at 6. 

*® Rice v. Commonwealth, 188 Va. 224, 49 S.E.2d 342 (1948), holding valid a statutory provision 
that a private tutor meet qualifications set by the State Board of Education; People v. Turner, 263 P.2d 
685 (Cal. App. 1953). The latter case involved the same unfortunate—or intransigent—parents who 
successfully asserted their rights in New York. See supra note 31. In California they were less suc- 
cessful because the state required private instructors to be certified by the public authorities. Their 
tribulations are fully detailed in the Nov. 13, 1953 issue of Colliers Magazine, pp. 62-68. 

“° The Georgia statute has no such express exemption. 

5°N.Y. Epuc. Law §3208. 

"\ Van Auken, School Exemptions in New York State, American School Board Journal, April, 1951, 


p. 36. 
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In 8 or g states this general exemption granted on the ground of mental or 
physical disability is narrowed somewhat by specific provisions requiring blind and 
deaf children to receive special instruction.** Often the law provides for training 
at special state schools,* though some states allow private education of children so 
handicapped.* The North Dakota statutes apply to the feebleminded as well as to 
deaf and blind children. Pennsylvania makes special provision for education of 
the physically and mentally handicapped.™ 

Much more important, however, is the establishment in recent years by local 
school boards (chiefly in the cities) of special schools or special classes for the in- 
struction of handicapped children, such as the blind and partially seeing, the deaf 
and hard-of-hearing, the crippled, the mentally retarded, the socially and emotionally 
maladjusted, those with speech defects, and those with special health problems. 
In 1952-53 special classes or schools for one or more of these types of disabled chil- 
dren were conducted in all the states, in some 1,785 different localities, with a total 
enrollment of 474,300 pupils. By far the greater number of these children, it is true, 
were in classes for those mentally retarded or suffering from speech defects; but in 
45 states classes were conducted for crippled children, in 46 states for those hard-of- 
hearing, and in 4o for those with special health problems.™ 

Now the effect of this on the statutory exemption from attendance of children 
mentally or physically unfit for instruction is not hard to see. Though a child is 
handicapped, if the schools offer classes specially designed for his training, that 
child is not “disabled” or “incapacitated” within the intent of the attendance law. 
And so it has been held. 

A decision touching on this point was reached relatively early in Wisconsin.® 
The local school board established a special school for deaf children and those with 
defective speech. One Beattie’s son, though normal mentally, had suffered from 
birth a form of paralysis which affected his vocal chords. When this child was placed 
in the special school, Beattie sought unsuccessfully to mandamus the school board 
to permit his reentry at the public general school. Admittedly the decision is not 
as satisfactory as it might be on the point under discussion, because as the case came 
up the court did not pass on the local board’s right to force the child’s attendance 
at the special school, but rather on its right to deny him instruction at the general 
school. And as to this the decision was put on the footing that the presence of this 
child in class was harmful to the general student body.” 

In Iowa the question has been directly decided that a local board may establish 


52 FE.g., Nes. Rev. Stat. §79-204 (1943). 

58 Towa Cope ANN. §299.18 (1946). 

54Trenn. Cope ANN. §2445 (1934). 

55ND. Cope §15-3402 (1943). 

56 Pa, Stat. ANN. §13-1371 ef Seq. 

57 BIENNIAL SURVEY OF EDUCATION IN THE UNITED STATES 1952-1954, Cc. 5, Statistics of Special Educa- 
tion for Exceptional Children, 1952-53 (U.S. Office of Education, 1954). 

58 State ex rel. Beattie v. Board of Education, 169 Wis. 231, 172 N.W. 153 (1919). 

5° There can be little question as to the propriety or the legality of exclusion in such circumstances, 
if only administrative discretion is not abused. 
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ungraded schools for backward children and require attendance at them of such 
children. And it has been so determined in England. 


D. Distance from School 


A number of states excuse from attendance children of stated ages who live 
more than stated distances from a public school aud froni a means of public t:ans- 
portation. This has been a ground of exemption in England since education first 
became compulsory in 1870. Since another paper in this symposium is concerned 
with transportation of pupils, no more will be said of it here. 


E. Age and Satisfaction of Minimum Education Requirement 


We are so accustomed to our tots entering upon school at 6 that it may not be 
known to many that in only 3 states®’ must they be sent from home so early. The 
English have from the start set the going-off age at 5. With us to the contrary the 
usual minimum age of compulsory attendance is 7—this being the provision in 36 
states. In the remaining 9 jurisdictions, the figure is set at 8. 

As previously indicated, the maximum age varies from 16 (in 41 states) to 17 
and 18. And except for the matter of employment, which will be noticed later, the 
important thing really is not what is the minimum or the maximum age, but how 
much time lies between the two. 

In most states that cannot be determined simply by taking the minimum age 
from the maximum; for in all but g jurisdictions the child can leave school at an 
earlier age if he has completed q specified course of study. As of 1950 in nearly 
half the states—in 21 to be exact—this was the elementary course, meaning usually 
8 grades. In 15 others, completion of high school was required to justify non- 
attendance by a child under the normal leaving age.* 

As a general proposition, therefore, the laws are not designed to require attendance 
at school up to a certain age. The object seems to be that children shall acquire, 
or at least be exposed to the chance to acquire, a certain amount of knowledge. If 
the child is bright enough to run this course quickly, well and good. If he is dull 
he will be kept at the task until the maximum legal age,®* and then excused from 
attendance however little he has learned. 


F. Work Permits 


The inter-relationship between compulsory education and child labor legislation 
is not only a fact, but an inevitable fact. It has been said that “laws to prevent 
children from working and laws to secure their attendance at school are answers 


®° State v. Ghrist, 222 Iowa 1069, 270 N.W. 376 (1936). 

** Woodward v. Oldfield, [1928] 1 K.B. 204. Compare with London County Council v. Maher, 
[1929] 2 K.B. 97, where under the special circumstances of the case a parent whose child was deaf 
was held to have a reasonable excuse for not sending it to a residential school for such children. 

*® Michigan, New Mexico, and Ohio, as of 1950. U.S. Orrice oF EpucaTion CircuLar 278 (1950). 

*8 Ibid. °* Supra p. 6. 

*°U.S. OrFice or Epucation CircuLar 278 (1950). 

°°In some states, such as Ohio, the statutes allow earlier school-leaving upon a determination that 
the child is incapable of profiting substantially by further instruction. Onto Cope §3321.03 (1953). 
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to two sides of the same question, namely, child welfare.”*’ The opinion of the 
International Labour Office is that “child labour laws and school attendance regula- 
tions supplement one another and form together a network of provisions designed 
to prevent child labour and to ensure educa‘ional opportunity.” 

This is so not only because the enforcement of each set of regulations makes 
easier and complements the enforcement of the other, but also because the purpose 
of the child labor laws is to prevent premature employment to permit the child’s 
proper educational development as well as his physical development.® Some of 
the earliest statutory provisions in this country relating to compulsory education 
prescribed the inclusion in apprenticeship contracts of clauses requiring the master 
to afford certain instruction to indentured children.” Long before general school 
attendance was made compulsory the early child labor laws contained provisions 
relative to the education of working children. The British Factory Act of 1833 re- 
quired children to have a certificate—called a “schoolmaster’s ticket”—stating they 
were receiving a prescribed minimum of instruction amounting to two hours of 
attendance at school a day."’ In the child labor legislation of this country, of the 
period before 1850, manufacturers who employed children were required to provide 
education for them." In England one of the potent arguments used by the pro- 
ponents of the orginal Education Act of 1870 was the precedent as to compulsory 
education established by the various factory acts under which some 85,000 children 
were then receiving part-time schooling under a compulsory system.”* It cannot be 
doubted that the educational provisions of our early child labor laws also helped 
prepare public opinion for acceptance of compulsory attendance laws. 

Here is not the time or place, however, to detail the statutory provisions which 
interlink the child labor and school attendance legislation of the different states.” 
A summary statement will do for present purposes. 

It should be noted to begin with that everywhere the school-leaving age is set 
as high as or higher than the minimum age for employment. Hence there is little 
danger in this country of a child leaving school and loitering on the streets until he 
becomes employable; though this situation theoretically would be possible in some 
states if a child should finish elementary school training before he attained the min- 
imum age set by the child labor law. The real problem is how to regulate employ- 
ment of children who are over the minimum age for employment but under the 


®7 U.S. OrricE or EpucaTion Buti. 1940, No. 6, MonocrapH No. 5, at 6. 

®8 SrupIEs ON CoMPULsoRY EpucaTion, No. 5, CHILD Lasour IN RELATION TO ComMpuULsory EpUCcA- 
TION 26 (UNESCO 10951). 

°° Td. at 19. 

© Carlile, Compulsory Attendance Laws in the United States: Historical Background, 4 Ep. Law aNnD 
Apr. 35 (1936). 

™ Henry R. ADAM, THE EpucaTion oF CHILDREN ENGAGED IN INDusTRY, 1833-1876 30 ef seq. (1931). 

™ CHILDREN AND YOUNG PERSONS UNDER Lasour Law, INTERNATIONAL LaBor OFFICE STUDIES AND 
Reports, Series I, No. 3 (1935). 

™ Srupies ON Computsory EpucaTion, No. 6, W. O. Lester SmitH, Computsory EDUCATION IN 
Enctanp 14 (UNESCO 1951). 

™* They were summarized in 1952 in Stare Cuttp Lasor Sranparps, U.S. Dep’r or Lasor Butt. 
158. 
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school-leaving age and who either are excused from further attendance on comple- 
tion of the required course or whose individual situations or family financial position 
make it advisable that they be excused from further attendance at school. 

The regulatory device universally used to handle such cases is the work permit or 
employment certificate. Employment of minors under the school-leaving age who 
have not been issued such permits is made a penal offense under the child labor laws. 
Being at work under such permit is accepted as an excuse for non-attendance at 
school, and this is often spelled out as an express exemption’ along with mental 
and physical disability and the other things noticed above. Children working under 
such permits frequently are required by law to attend continuation classes of some 
sort,”® and in some states the law makes it mandatory upon the local school authori- 
ties to establish continuation schools where a certain number of children have been 
issued work permits.’* Permits may also be issued for vacation work and for occu- 
pation out of school hours. In the great majority of the states the authority to issue 
permits is vested in the local school officials, usually the superintendent of schools. 
The precise conditions on which they can be issued vary, but almost everywhere there 
is required (a). satisfactory proof of age, (b) school record, and possibly proof of 
completion of a certain level of work,” (c) physician’s certificate of physical fitness, 
and (d) employer’s written statement that work is available and description of its 
nature. As a general thing the child’s parent or guardian must appear with him 
to apply for a permit, and there may be required a showing of economic necessity.” 

All of this may seem a considerable and inadvisable undercutting of the salutary 


provisions for keeping children at school. Yet we have not come to the place where 
poverty has vanished. There is a great deal of truth in the statement of the Inter- 
national Labour Office®® that “where children are compelled to work in order to 
support themselves or their family, economic necessities ‘appear to be stronger than 
any regulation for keeping them out of employment and in school.” 

Nor have judges been unaware of this fact of life. It was presented to the 
English court in one of the first cases to reach it under that country’s compulsory 


education act, in the case of London School Board v. Duggan.*' It appeared that 


Duggan was a laborer at small wages, and evidently could not earn more than he 
did; nor did he or his wife waste money on drink or in other unnecessary, if 
pleasant, ways. His eldest child, a girl of twelve years and the eldest of seven 
children, was put out as a nursery maid at three shillings a week. Her wages she 


7 Iii. ANN. STAT. c. 122, §26-1. 

8 Id.; Ca. Epucation Cope §17001. 

™? Among the states making establishment of continuation schools or classes mandatory upon the 
local authorities (usually when a certain number of work permits have been issued) are Arizona, Dela- 
ware, and California. 

*8 E.g., Onio Cope §3331.01 (1953) requires proof that the applicant has satisfactorily “passed a test 
for the completion of the work of the seventh grade.” 

*® Surprisingly few states make this requirement express. Among those that do are Michigan, Texas, 
and New Mexico. 

*° SrupiEs ON ComPuLsory Epucation, No. 5, Cuitp Lasour 1n RELATION TO CompuLsory Epuca- 
TION 22 (UNESCO 10951). 

** 13 Q.B.D. 176 (1884). 
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handed her mother and without them it would have been impossible to provide food 
for the family. In these circumstances Duggan was prosecuted for failure to have 
the child in school and was held not guilty, on the ground he had a reasonable 
excuse. Stephen, J., allowed that*? 


She has been discharging the honourable duty of helping her parents, and, for 
my own part, before I held that these facts did not afford a reasonable excuse for her 
non-attendance at school, I should require to see the very plainest words to the contrary 
in the Act. 


It might be added that the girl could read fluently and “had been fairly instructed 
in arithmetic and grammar.” As late as 1933 it was held by an English court that 
a parent had a reasonable excuse for not sending her thirteen year old daughter to 
school where there were nine children, and unless the child stayed at home the 
mother could not go out to work to support the family.®* 

There are more situations such as that in this country than one likes to admit. 
Free transportation of pupils, free textbooks, school lunch programs, supply of 
clothing to needy children, the general welfare services all do much nowadays 
to relieve the financial pressures upon parents to keep their children from school. 
But still in many cases it is a question whether over-all more good or harm is 
done by forcing a child to school until he is 16 when his family desperately needs 
the wages he could make. The cautious use of work permits is a wise means of 
affording relief in hardship cases, while maintaining sufficient control to avoid 
abuses. 

IV 


When I and most of those who read this were of an age when the sound of the 
school bell had little music in it, and the imagined sight of bass breaking water 
in the pond laid temptation heavy on us, the truant officer was a figure to be 
reckoned with. He was a fierce minion of the law, a spoil-sport, a creature who 
had as little of the milk of human kindness in him as the dog-catcher, his delight 
being to lie in wait and pounce upon the unwary lad bent upon innocent fun. 

Today they say all this is changed. The modern counterpart of the fellow who 
used to chase us is called an attendance officer, and the softer title is significant. 
He is still ubiquitous in the sense that he is a recognized official in nearly every 
state, with statutory powers and duties; he is still on the grass-roots level in the 
work of enforcing the attendance laws; he still in most places can nab truants on the 
spot and can enter and inspect places where minors are employed. But the accepted 
ideas as to what he is supposed to do, and how, have changed greatly. A job 
content sketch of his work today would show him to be more of a social worker 
than a policeman. The notion entertained in sterner times that his work consisted 

®37d. at 177, 178. 


®3 The case is not reported but is referred to in an article in 97 J.P. 283 (1933) in which the author 
laments that the rule of London School Board v. Duggan should have been applied after a lapse of 


fifty years. 
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of “enforcing the law” has given way to emphasis upon diagnosing the pupil’s 
difficulties and discovering the individual maladjustments and the family and ec> 
nomic conditions which we have come to realize lie at the root of most preventable 
absences. As long ago as 1934 the director of Philadelphia’s Division of Compul- 
sory Education wrote that “If the prosecution of parents or the rounding up of 
vagrant children were the chief business of the attendance service, it might well be 
turned over in the larger cities to the police. . . ."** The thing expected of the 
attendance officer today is discovery of the causes of absenteeism followed by pre- 
ventive action.*® This may be by way of counseling the child or the family; fre- 
quently it involves close collaboration with the welfare agencies, to get clothes or 
food or medical treatment. 

If counsel goes unheeded and preventive efforts do not prevent, what then? 
That will depend. It will depend on what the law allows in the way of sanction, 
what the local policy is as to applying it, and perhaps on who is at fault, parent or 
child—that is whether the parent refuses to send his child or whether the child 
will not go. 

It must be realized that enforcement of the compulsory attendance laws is left 
for handling at the local level. In all except a few jurisdictions the state depart- 
ments of education are not charged with responsibility in this field, and have 
assumed none.*® Only in Connecticut, it seems, is enforcement directly the concern 
of the state department and administered through a division of the department. 

What the local policy is therefore comes down usually to a question of the atti- 
tude of the local school board, nor is this much changed by the fact that the state’s 
attorney may, as in Virginia, be charged with the duty to prosecute violations of 
the attendance statutes. He will rarely go counter to the board’s policy or trouble 
himself to prosecute except at its request. 

The person who finds himself called on to answer the criminal warrant is almost 
always the parent. This is so because of a fundamental fact that probably should 
have been remarked before this: universally the attendance laws accept the premise 
previously adverted to that it is the natural duty of the parent, guardian or other 
person having control of a child to educate it. The public schools are at hand for 
the discharge of this duty, and (absent some applicable exemption) the parent 
is guilty if he does not cause his child to attend them. 

In most cases, to judge from my own experience and what I am told by school 
administrators, it is the fault of the parent when a child misses many possible at- 
tendances—through indifference, becuuse of desire for the benefit of the child’s 


** Gideon, Police Duties Are a Small Part of Attendance Work, The Nation’s Schools, Sept. 1934, pp. 
27-28. 

*© Bentley, Some School Attendance Problems, American School Board Journal, Dec., 1930, p. 36. 

®°U.S. Orrick or Epucation BuLL. 1940, No. 6, MonocRAPH No. 5, at 11-12. The quite common 
practice of distributing state funds to local districts on the basis of average daily attendance figures, how- 
ever, has had an understandable effect on the alertness with which local officials encourage attendance, 
And the almost universally required biennial school census supplies in convenient form the necessary 
information against which to check enrollment. 
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wages, or because of religious belief or strongly held objection to some school 
practice. To hold the parent responsible is perfectly fair, and in most cases effective. 
Yet if the parent is stubborn, the penalties of the law are too slight to have much 
in terrorem or actual force, the offense being merely a misdemeanor. Consider Mr. 
Bey, for instance, who for reasons of religious conviction, would not send his 
children to school on a Friday. Fined in 1943 and again in 1944, he was back 
before the court in 1950, as determined as ever.*” 

When the attendance laws were first enacted a man had firmer control over his 
offspring than most seem to have—or want—today. And it was fair to assume that 
the compulsion of the law passed pretty quickly down through father to child. Now- 
adays, however, it happens in many cases that the child is incorrigible, refuses to 
attend school, and there is little the parent can do about it. Here it would be point- 
less to punish the parent, and unjust too, unless for letting things come to such a 
pass in the first place. To take care of this situation it is necessary to operate 
directly on the child. Many states expressly classify an habitual truant as a de- 
linquent and provide that his case shall be handled through the juvenile courts.** 
Others give to the local school authorities power to order the child to a special tru- 
ant school.*® 

The sensible thing would be, I believe, to provide for a hearing before the juvenile 
court with the judge authorized to make orders against either parent or child, or 
against both, as the circumstances might demand. In such a proceeding all angles 
of the situation could be explored, the real causes of the difficulty brought to light, 
and compulsion directed where it would be most effective. 


V 


The compulsory attendance laws are relatively simple in their terms and ex- 
press a simple, if important, social concept. They are the tangible expression of 
the accepted belief that the state has a paramount interest in the education of its 
citizens, to which interest the claims of parents and their right to control of their 
children must yield. As to matters of detail there has been, and probably there 
will be, dispute; as to the central philosophy of such legislation there is no longer 
question. This being so, the laws claim ge « 1 public acceptance and operate in a 
climate of opinion which dictates volunta., compliance. Occasion for enforcement 
is fortunately rare. If the legal provisions for enforcement are to some extent in- 
adequate and inefficient, the matter is of little practical moment. 

All this being obvious, the converse should also be obvious. The laws are now 
effective because supported strongly by public opinion. Remove that support and 
they would be ineffective. As the need for enforcement increased, so would the 
difficulty of enforcement. And under conceivable circumstances the point would 

87 Commonwealth v. Bey, 166 Pa. Super. 136, 70 A.2d 693 (1950). 

88 The list of such states includes Pennsylvania, Virginia, Kansas, and others. 


8° Massachusetts, New York, Iowa, Minnesota, and others. Elsewhere commitment to truant school 
is by court order, as in Indiana and Kentucky. 
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be reached where there would be outright legislative repeal or, more probably, 
general acquiescence in a policy of non-enforcement rendering the statutes dead. 

We speak of compulsory education. But in fact we have voluntary education. 
The compulsory attendance laws operate and are designed to operate only on a very 
insignificant minority. If because of changing public opinion education should 
cease to be voluntary on the part of most, I doubt very much that it could actually 
be made compulsory, whatever provision the law should make. 





LEGAL REQUIREMENTS FOR ADMISSION 
TO PUBLIC SCHOOLS 


Lee O. Garser* 


The heart of our system of public education is the pupil. Therefore, it is par- 
ticularly appropriate at this time, when education is claiming so much public at- 
tention, that consideration be given to the legal problems involved in the administra- 
tion of pupil personnel. School administrators and boards of education, constantly 
faced with problems in this field, must look to the law for the answers. A not 
inconsequential number of these problems are concerned with the various aspects 
of admission requirements. 

In considering the question of admission requirements, as they relate to individual 
pupils, it is well to recall that constitutional and statutory provisions pertaining to the 
question are decisive. When, however, their meanings are not clear and/or when 
pertinent questions are not covered by them, recourse must be had to decisional law. 
In this article an attempt will be made to discover, from court decisions, those legal 
principles which have a bearing upon such admission requirements as relate to age, 
health certificates, vaccination, tuition, and residence. 


I 

Any discussion of the question under consideration must, of necessity, be 
prefaced by a consideration of the legal nature of school attendance. Frequently, 
it is argued that a child has an inherent or absolute right to attend school at public 
expense. While courts sometimes speak of a child’s “right” to attend schools,’ an 
analysis of their decisions leads to the conclusion that school attendance is not so 
much a right as a privilege or a duty imposed upon the child for the public good.? 
Courts, in speaking of this right or privilege, quite consistently point out that it is 
not an inherent or absolute right, but rather one subject to such reasonable restrictions 
and regulations as the state sees fit to place upon it.’ In this connection, a Con- 
necticut court, in considering the matter of school attendance, said:* 


* Associate Professor of Education, The School of Education, University of Pennsylvania. 

* Piper v. Big Pine School District of Inyo County, 193 Cal. 664, 226 Pac. 926 (1924); Ward v. Flood, 
48 Cal. 36, 17 Am. Rep. 405 (1874); People v. Stanley, 81 Colo. 276, 255 Pac. 610 (1927); Zavilla v. 
Masse, 112 Colo. 183, 147 P.2d 823 (1944); Board of Education of Cleveland Heights v. State ex rel. 
Goldman, 47 Ohio App. 417, 191 N.E. 914 (1934). 

? Bissell v. Davison, 65 Conn. 183, 32 Atl. 348 (1894); Scown v. Czarnecki, 264 Ill. 305, 106 N.E. 
276 (1914); Fogg v. Board of Education of Littleton, 76 N.H. 296, 82 Atl. 173 (1912); In re Walters, 
84 Hun 457, 32 N.Y. Supp. 322 (1895). 

* Johnson v. Town of Deerfield, 25 F. Supp. 918 (D. Mass. 1939), aff’d, 306 U.S. 621 (1939); Piper 
v. Big Pine District of Inyo County, 193 Cal. 664, 226 Pac. y26 (1924); Ward v. Flood, 48 Cal. 36, 
17 Am. Rep. 405 (1874); Bissell v. Davison, 65 Conn. 183, 32 Atl. 348 (1894); Barnard v. Inhabitants 
of Shelburne, 216 Mass. 19, 102 N.E. 1095 (1913); Learock v. Putnam, 111 Mass. 499 (1873); Sherman 
v. Inhabitants of Charlestown, 62 Mass. (8 Cush.) 160 (1851); State v. Drew, 89 N.H. 54, 192 Atl. 629 
(1937); State v. Board of Education of City of Antigo, 169 Wis. 231, 172 N.W. 153 (1919). 

* Bissell v. Davison, 65 Conn. 183, 190, 32 Atl. 348, 349 (1894). 
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This is a privilege or advantage, rather than a right, in the strict technical sense of the 
term. This privilege is granted, and is to be enjoyed, upon such terms and uncer such 
reasonable conditions and restrictions as the law-making power, within constitutional limits, 
may see fit to impose... . 


To somewhat the same effect is a Colorado decision which holds that “the right to 
attend the public schools is a civil right or privilege.”® In other words, it may be 
thought of as a right that “is not absolute and unqualified, but one to be enjoyed by 
all under reasonable conditions.”* This right is subject to such restrictions as the 
state and as boards of education (under the authority granted them by statute) see 
fit to place upon it. It is, in other words, “subject to such reasonable regulations as 
to qualifications of pupils to be admitted and retained in the respective schools as the 
school committee shall prescribe.”” 

With reference to those reasonable rules that a school board may enact, the courts 
have identified certain general principles relating to school attendance. In the first 
place, they have held that school attendance is not a right, privilege, or immunity 
conferred upon one by virtue of his being a citizen of the United States—that ad- 
mission cannot be demanded as the result of mere citizenship. This matter is, singu- 
larly, a state matter.® Also, they have held that one living on lands, control over 
which has been ceded to the Federal Government, has no right to attend school, free 
of tuition, in the school district in which the lands are located® and that children of 
parents employed by the Federal Government and living on Indian lands—an Indian 
reservation—are without authority to attend the public schools of the district of which 
the reservation is a part." On the other hand, it has been held that children living 
in a federal housing project owned by the United States government and operated in 
conjunction with a particular state, cooperating under its housing laws, are entitled to 
admission to the public schools of the district in which the housing project is lo- 
cated.™ 

In this same connection, it is quite universally agreed that the right or privilege 
of attending public schools is one that can be exercised only in the school district in 
which the child resides or has his domicile—that a school board, in the absence of 
statute, need not admit pupils from other school districts. In some states legislation 
has been enacted requiring school districts to admit non-resident pupils. The con- 
stitutionality of such legislation has been attacked on numerous occasions. Where 
the law requires the district of residence to pay tuition to the receiving district, there 

* Zavilla v. Masse, 112 Colo. 183, 188, 147 P.2d 823, 825 (1944). 

® Sherman v. inhabitants of Charlestown, 62 Mass. (8 Cush.) 160, 164 (1851). 

* Barnard y. Inhabitants of Shelburne, 216 Mass. 19, 21, 102 N.E. 1095, 1096 (1913). 

* Piper v. Big Pine School District of Inyo County, 193 Cal. 664, 226 Pac. 926 (1924); Ward.v. 
Flood, 48 Cal. 36, 17 Am. Rep. 405 (1874). 


® Newcomb v. Inhabitants of Rockport, 183 Mass. 74, 66 N.E. 587 (1903); Opinions of Justices, 
1840, 1 Metc. 580 (Mass. 1841); Schwartz v. O’Hara Township School District, 375 Pa. 440, 100 A.2d 
621 (1953). 

*° Rockwell v. Independent School District of Rapid City, 48 $.D. 137, 202 N.W. 478 (1925); School 
District No. 20 v. Steele, 46 S.D. 589, 195 N.W. 448 (1923). 

** McGwinn vy. Board of Education of Cleveland City School District, 78 Ohio App. 405, 69 N.E.2d 
381 (1946), appeal dismissed, 147 Ohio St. 259, 70 N.E.2d 776 (1947). 
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seems to be no question of its legality. Where it does not, however, the question 
is moot. One line of reasoning is to the effect that, education being a state function, 
a school district must educate all pupils that the state requires it to admit.’* There 
seems little reason to believe that a school district may not accept non-resident pupils, 
however, if it desires to do so. Where it does, whether voluntarily or under a statute 
requiring it to do so, it appears, according to the weight of authority, to have the 
right to charge a tuition fee.” 

While it is generally agreed that a school board may accept non-resident pupils, 
it should not, necessarily, be concluded that a board must pay the tuition of its own 
resident pupils who attend school in another district. In some states, under certain 
conditions, statutes require boards to pay the tuition of such pupils. But, in Arkansas, 
at least, where there is no statute governing this matter, it has been held that a 
district is without authority to pay the tuition of pupils in attendance elsewhere." 
Regardless of a school district’s authority to impose a tuition fee for the education of 
non-resident pupils, or to pay the tuition of pupils in attendance elsewhere, it has 
been held that it cannot contract with another board in such a way as to impose 
upon the parents of non-resident pupils the duty of paying a matriculation fee.’® 
Also, in South Dakota, it has been held that a school board cannot discharge its 
obligation to maintain schools by paying to parents a sum of money in lieu of the 
cost of keeping the schools open. In this case, it should be noted, the board dis- 
continued its schools, made arrangements for the proper schooling of all pupils (so 


desiring it) in other public schools, and made cash payments to parents desiring to 
send their children to sectarian schools.’ 

In connection with the question of the right of a board to admit pupils, it has 
been held that a board acted within its authority when it set up different entrance 
requirements for those who had not, previously, been enrolled in the system than for 
those who had.'" In so ruling, one court said:"* 


This would not mean, however, that the school board, in prescribing a rule that 
graduates of its own schccls would be admitted without examination, while others who 
had graduated or finished courses elsewhere should pass a reasonable examination, had un- 


12 Ballou v. Kemp, 92 F.2d 556 (D.C. Cir. 1937); Cavanagh v. Ballou, 36 F. Supp. 445 (D.D.C. 
1941); Wirth v. Corning, 75 F. Supp. 817 (D.D.C. 1948); Edwards v. State, 143 Ind. 84, 42 N.E. 525 
(1895); Board of Education v. Board of Education, 10 Ohio Cir. Ct. Rep. 617, 5 Ohio Dec. 96 (1895); 
In re Board of Education of Zanesville, 7 Ohio N.P. 564, 5 Ohio S. & C.P, Dec. 578 (1895); Edmondson 
v. Board of Education, 108 Tenn. 557, 69 S.W. 274 (1902). 

*® Town of Belle Point v. Pence, 13 Ky. L. R. 371, 17 S.W. 197 (1891); School District v. Lancaster 
County, 60 Neb. 147, 82 N.W. 380 (1900); Todd v. Board of Education, 54 N.D. 235, 209 N.W. 
369 (1926); City of Dallas v. Love, 23 S.W.2d 431 (Tex. Civ. App. 1930), aff'd, 120 Tex. 351, 40 
S.W.2d 20 (1931). 

** Board of Education of Gould Special District v. Holdtoff, 171 Ark. 668, 285 S.W. 357 (1926). 

*5 Peak v. Board of Education of Cuthbert, 177 Ga. 476, 170 S.E. 488 (1933). 

7° Hiebanja v. Brewe, 58 S.D. 351, 236 N.W. 296 (1931). 

*7Creyhon v. Board of Education of City of Parsons, 99 Kan. 824, 163 Pac. 145 (1917); Kayser 
v. Board of Education of City of St. Louis, 273 Mo. 643, 201 S.W. 531 (1918). 

= Kayser v. Board of Education of City of St. Louis, 273 Mo, 643, 653-654, 201 S.W. 531, 533 
(1918). 





26 Law AND CoNTEMPORARY PROBLEMS 


justly discriminated against the persons so required to pass such reasonable examination 
test. 


As has been said, school attendance is not an absolute right of the child, but a 
matter subject to restrictions imposed by proper authorities. Concerning such re- 
strictions, it is generally held that a school board may set up attendance areas and 
require individual pupils to attend particular schools as long as it acts reasonably 
and not in an arbitrary manner. In other words, it is a general rule that a pupil 
has no right to attend the school of his choice, within the district.’® In this con- 
nection, it has been held that a child cannot enforce a demand that he be admitted 
to the school nearest to his home.”” In commenting on this, a New York court held 
that the school nearest to a child’s home is no more his than is the one most distant.”* 

Likewise, it has been held that the authority of a school board to consolidate its 
schools is superior to a pupil’s right to attend a particular school. Thus, if a board 
sees fit to close a particular school, a pupil may not complain on the ground that 
the closing of the school is an infringement of his right of attendance thereat.” 
Needless to say, the action of the board must not be arbitrary nor unreasonable, and 
it must be in accord with statutes, if any govern this matter. 

Again, in referring to the authority of the state to restrict the attendance of pupils, 
it has been held that the board, as the agent of the state, has the authority to classify 
and assign pupils in such manner as it deems appropriate to their general proficiency 
and welfare, as long as it acts reasonably.7* Thus, it has been held that a statute 
requiring the attendance of individual pupils suffering particular handicaps at 


2° Stephens v. Humphrey, 145 Ark. 172, 224 S.W. 442 (1920); Grove v. Board of School Inspectors, 
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119 N.Y.S.2d 98 (Dom. Rel. Ct. 1953); McEwan v. Broad, 91 N.Y.S.2d 565 (Sup. Ct. 1949); People v. 
Easton, 13 Abb. Pr. (N.s.) 159 (N.Y. 1872); State ex rel. Lewis v. Board of Education of Wilmington 
School District, 137 Ohio St. 145, 28 N.E.2d 491 (1940); Commonwealth v. School Directors, 4 Pa. Dist. 
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Wis. 231, 172 N.W. 153 (1919). 
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special schools set up for their education .is constitutional.** Likewise, it has been 
held that a board’s rule requiring attendance at a special ungraded school of those 
pupils who had difficulty in doing the work required in the regular grades was a 
reasonable rule.”> One of the most interesting cases involving the question of the 
authority of a board to exclude a child from a regular school and to assign him to a 
particular school—a school for the deaf—was decided in Wisconsin some 35 years 
ago.* In this case, a child who was crippled and physically defective, although ap- 
parently mentally normal, was assigned to a school for the deaf which the district 
maintained. He refused to attend this school and the parents upheld him. The 
boy was paralyzed and his physical and nervous make-up was affected. Today, 
such a child would probably be called a spastic. He was excitable and required 
an undue amount of his teacher’s time. In an action by the parents to compel the 
board to admit him to his regular class and school, the court upheld the board and 
ruled that the rights of the individual pupil must be subordinated to the general 
welfare. 

It should be noted, however, that this right of the board to classify and assign 
pupils has, in a few cases, been held to be restricted by the right of the parent to 
direct, within reasonable limits, his children’s studies.2*7 In commenting on this 
matter, the Supreme Court of Colorado said:** 

The right of the parents to select, within limits, what their children shall learn is one of 
the liberties guaranteed by the Fourteenth Amendment . . . and of which . . . no state 
can deprive them. 


In this same connection, it has been held that a pupil’s right to school attendance 
is not such as to prevent a board from undertaking to reorganize the schools of the 
district. In other words, the authority of a school board to consolidate its schools 
and, when it deems it necessary, to abolish existing schools, is inherent in the board.” 


II 


At times the question arises as to what citizens, in terms of age groups, are eligible 
to attend free public schools. In answering this question, the courts, quite con- 
sistently, have held that constitutional provisions requiring the legislature to maintain 
a system of public schools open to all children between certain ages are not to be 
interpreted as limitations upon the power of the legislature, and that the legislature 
may provide school facilities for those outside these age limits, if it sees fit to do so— 
ie., it may provide for kindergartens, for institutions of higher education, and for 
schools for adults. The legislature must do that which is required, but it may go 


** In re Petty, 241 Iowa 506, 41 N.W.2d 672 (1950). 

*° State v. Ghrist, 222 Iowa 1069, 270 N.W. 376 (1936), modified and rehearing denied, 222 lowa 
1069, 272 N.W. 440 (1937). 

*° State v. Board of Education of City of Antigo, 169 Wis. 231, 172 N.W. 153 (1919). 

®™Mo Hock Ke Lok Po v. Stainback, 74 F. Supp. 852 (D.C. Hawaii 1947); People v. Stanley, 8t 
Colo. 276, 255 Pac. 610 (1927); Trustees of Schools v. People, 87 Ill. 303, 29 Am. Rep. 55 (1877). 

*® People v. Stanley, 81 Colo. 276, 282, 255 Pac. 610, 613-614 (1927). 

*° State ex rel. Ridge v. Johnson, 111 N.E.2d 803 (Ind. 1953); In re Myers, 119 N. Y. S.2d 98 (Dom. 
Rel. Ct. 1953). 
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beyond the constitutional mandate if it sees fit. A Colorado case is in point.*® When 
the Supreme Court was asked, by the House of Representatives, to rule on the 
question of the authority of the legislature to enact legislation to provide for the 
maintenance and support of kindergartens, in light of a constitutional provision re- 
quiring the legislature to establish a system of free public schools for all residents 
between the ages of 6 and 21, it held that the legislature had the authority. To the 
same effect is a similar ruling by the Supreme Court of New Jersey.** While the 
authority of the legislature to enact legislation relating to the question of age limits 
for school admission is quite clear, the question of the authority of school boards 
to pass rules and regulations restricting or qualifying a child’s right to attend public 
schools is not so clear. It is generally held, however, that a board may pass any 
reasonable rule or regulation defining age limits within which a child may be ad- 
mitted to public school, providing it is not in violation of a statute or constitutional 
provision. Frequently, such rules and regulations are questioned on the ground of 
reasonableness and also on the ground that they are violative of such provisions. 
In these cases, it becomes the duty of the court to resolve the issue in terms of the 
meaning of these provisions. 

Some of these questions have involved school board rules setting the time at which 
a child may first enter the public schools. In Missouri, one section. of the constitu- 
tion provided that all persons between the ages of 6 and 20 should receive free in- 
struction in the public schools. Another section provided that the public school 
fund should be faithfully appropriated for the establishment and maintenance of free 
public schools and for no other purpose. In interpreting these, the court ruled that 
expenditures by a board of education for the education of children under the age of 
6 were prohibited by the constitution. It said:** “The two sections, taken together, 
amount to both a requirement and a prohibition.” 

In Massachusetts, a rule of a school board to the effect that a child under the age 

of 7 could not enter school except at the beginning of the fall term or within three 
or four weeks thereafter, unless he was qualified to enter classes at the time of his 
entry, was held to be a reasonable and enforceable rule. The court justified its 
ruling as follows:** 
Children under 7 years of age, although allowed to attend the public schools, are not 
required to attend. ... Grading is a permitted if not an essential feature of the public 
school system. The introduction to a school of a very young scholar late in the school 
year, if the scholar is not qualified to enter the existing classes, would tend strongly to 
impair the efficiency of the school, and so to prevent the other scholars from obtaining from 
it such advancement in learning and in training as would enable them to proceed with 
their education in due course. 


In a somewhat similar case, an Illinois court held that a school board rule permit- 
ting children who had reached the age of 6 to enter school only at the beginning of 


°° In re Kindergarten Schools, 18 Colo. 234, 32 Pac. 422 (1893). 

*) In re Newark School Board, 70 Atl. 881 (N.J. 1907). 

*? Roach v. Board of St. Louis Public Schools, 77 Mo. 484, 488 (1883). 

*8 Alvord v. Inhabitants of Town of Chester, 180 Mass. 20, 21, 61 N.E. 263, 264 (1901). 
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the fall and spring terms was unreasonable.** ‘[he statute made it the duty of the 
board to maintain schools for all children over the age of 6 and under the age of 
21. In this case an action was brought by a parent to compel the board to admit a 
child as soon as he attained the age of 6, which was approximately 31 days after the 
beginning of the term. The court, in ruling for the parent, reasoned that because 
the rule caused the child to lose the benefits of free schooling for the remainder of 
the term, it was unreasonable. 

In a Massachusetts case, the court held that a compulsory attendance law requir- 
ing parents to send those children to school who were between the ages of 8 and 14 
was not to be interpreted as a definition of scholars of legal school age. As a result, 
it ruled that another law that provided that all children might attend public school 
subject to restrictions placed upon their attendance by law, was applicable to “all 


the residents of the commonwealth under the age of 21 years, as soon as they have 


sufficient capacity.”*® 


Another aspect of this question of the authority of a school board to set age 
limits governing school attendance, concerns the rights of a board to deny admission 
to those in the upper-age levels. In this connection, a federal court has held that 
the word “pupils,” as used in a federal law providing that pupils whose parents 
were employed in Washington, D. C. were entitled to attend school there, regardless 
of their place of residence, did not refer solely to those below college level and under 
the age of 21.°* In this case, a girl whose father was employed in Washington, D. C. 
attended Wilson Teachers College. For several years she was admitted without 
tuition charge. Upon reaching the age of 21, however, she was billed for tuition. 
In an action to enjoin the superintendent from dismissing this non-resident, it was 
contended that the law did not apply to those doing collegiate worl: and to those 
beyond the age of 21, on the ground that such pupils were emancipated. The court 
ruled differently, in terms of its interpretation of the intent of Congress. 

Along somewhat the same line, a North Dakota court was asked to rule on the 
reasonableness of a school board rule requiring each pupil, with certain exceptions, 
to pay a tuition fee of $7.50 for each half unit of credit earned after he had spent four 
years in high school attendance. When a boy failed to obtain enough credits to 
graduate in four years, and returned the fifth year, a board attempted to charge him 
tuition and justified its actions under the rule just mentioned. The court held the 
rule unreasonable in light of a constitutional requirement that the legislature provide 
a system of schools equally free, open, and accessible to all children between the 
ages of 6 and 21.** In Wisconsin, on the other hand, it has been held that a school 
board was justified in charging tuition for an over-age pupil.** 


** Board of Education v. Bolton, 85 Ill. App. 92 (1899). 

** Inhabitants of Needham v. Inhabitants of Wellesley, 139 Mass. 372, 374, 31 NE. 732, 733 (1885). 
®® Cavanagh v. Ballou, 36 F. Supp. 445 (D.D.C. 1941). 

®* Batty v. Board of Education of City of Williston, 67 N.D. 6, 269 N.W. 49 (1936). 

*® Maxcy v. City of Oshkosh, 144 Wis. 238, 128 N.W. 899 (1910). 
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Ill 

As has been indicated, admission to public school is not an absolute right of the 
child but a privilege extended to him by the state. From this it follows that the 
state may, through the legislature »r some other properly cons-ituted authority such 
as a board of education, make rules or regulations excluding children from school 
if their presence is, in any way, a danger to the health of other children.*® As a re- 
sult, it has.been held that a school board may pass a rule requiring physical examina- 
tions and/or health certificates of all pupils under the pain of expulsion for those 
who refuse to comply. It may also spend public funds to hire doctors and nurses 
to make health inspections,*’ but it may not use such funds to pay for the treatment 
of pupils.** In commenting on the authority of a school board to require physical 
examinations as a prerequisite to admission to public schools, a South Dakota court 
has said:** “, . . a thing may be reasonable, though it conflicts with the individual 
views of the few, if it conforms to that of the many.” 

With regard to the authority of a state agency, a board of health, to exclude 
children from school when their presence endangers the health of others, it has been 
held that this authority extends to the exclusion of children who are not necessarily 
ill but who are suspected of being infected with some contagion. In North Dakota, 
it has been held that an order of the county board of health excluding children who 
were suspected of being afflicted with trachoma from attending public school was 
reasonable.** Similarly, in Minnesota, it has been held that a school board, in the 
exercise of general authority conferred upon it by a city charter, had the right to 


exclude pupils whose physical condition might endanger the health of others.*® 


IV 


Courts have consistently held that statutes requiring compulsory vaccination are 
constitutional—that the passage of such acts is a legitimate exercise of the police power 
of the state. Such statutes may require the vaccination of all persons or they may 
authorize or require boards of education to set up a vaccination requirement as a 
prerequisite to school attendance, even in the absence of an epidemic.** The consti- 


8° Hallett v. Post Printing and Publishing Co., 68 Colo. 573, 192 Pac. 658 (1920); Carr v. Inhabitants 
of Town of Dighton, 229 Mass. 304, 118 N.E. 525 (1918); Commonwealth v. Johnson, 309 Mass. 476, 
35 N.E.2d 801 (1941); Stone v. Probst, 165 Minn. 361, 206 N.W. 642 (1925); Martin v. Craig, 42 
N.D. 213, 173 N.W. 787 (1919); Crane v. School District No. 14 of Tillamook County, 95 Ore. 644, 
188 Pac. 712 (1920). 

“° Hallett v. Post Printing and Publishing Co., 68 Colo. 573, 192 Pac. 658 (1920); Streich v. Board 
of Education of Independent School District of City of Aberdeen, 34 S.D. 169, 147 N.W. 779 (1914). 

“* See cases in note 40 supra, and also: State v. Brown, 112 Minn. 370, 128 N.W. 294 (1910); City 
of Dallas v. Mosely, 286 S.W. 497 (Tex. Civ. App. 1926). 

“? Board of Education of City School District of Cleveland v. Ferguson, 68 Ohio App. 514, 39 N.E.2d 
196 (1941); McGilvra v. Seattle School District No. 1, 113 Wash. 619, 194 Pac. 817 (1921). 

“* Streich v. Board of Education of Independent School District of City of Aberdeen, 34 S.D. 169, 181, 
147 N.W. 779, 783 (1914). 

“* Martin v. Craig, 42 N.D. 213, 173 N.W. 787 (1919). 

“® Stone v. Probst, 165 Minn. 361, 206 N.W. 642 (1925). 

** Jacobson v. Commonwealth of Massachusettts, 197 U.S. 11 (1905); Zucht v. King, 260 U.S. 174 
(1922); Abeel v. Clark, 84 Cal. 226, 24 Pac. 383 (1890); French v. Davidson, 143 Cal. 658, 77 Pac. 
663 (1904); State Board of Health v. Board of Trustees of Watsonville School District, 13 Cal. App. 
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tutionality of such statutes has been attacked on numerous grounds, none of which 
have been held adequate. It has been held that the state, under the exercise of the 
police power, has the right to enact legislation designed to promote and protect the 
health and welfare of the people, as long as it acts reasonably and not in an arbitrary 
manner.“ Courts will not iaterfere with the discretion of the legislature, neither 
will they be concerned with its wisdom, in such matters.*® 

It has also been held that statutes concerning vaccination are neither unreasonable, 
arbitrary, nor discriminatory; that they do not deprive one of his rights without due 
process of law;*® and that they are not unconstitutional as class legislation.” 

In this connection, a Pennsylvania court has held that a statute requiring vaccina- 
tion is not unconstitutional on the ground that “it authorizes a trespass upon the 
reserved rights of the individual which are beyond the reach of even the police 
power.”"? Instead, it ruled that such a statute “is not only a justifiable but a wise 
and beneficent exertion of the police power over the public health.”*? Also, a New 
York court, in ruling such a statute was a proper exercise of the police power, pointed 
out that while the court recognized differences of opinion even ai. »ng physicians 
as to the efficacy of vaccination, the legislature had the right to pass a law which, 
according to common belief, would result in preventing the spread of ccntagion be- 





514, 110 Pac. 137 (1910); Bissell v. Davison, 65 Conn. 183, 32 Atl. 348 (1894); Anderson v. State, 
84 Ga. App. 259, 65 S.E.2d 848 (1951); Morris v. City of Columbus, 102 Ga. 792, 30 S.E. 850 (1898); 
Mosier v. Barren County Board of Health, 308 Ky. 829, 215 S.W.2d 967 (1948); Hammond v. Town 
of Hyde Park, 195 Mass. 29, 80 N.E. 650 (1907); Spofford v. Carlton, 238 Mass. 528, 131 N.E. 314 
(1921); Matthews v. Board of Education, 127 Mich. 530, 86 N.W. 1036 (1901); State v. Cole, 220 Mo. 
697, 119 S.W. 424 (1909); Barber v. School Board of Rochester, 82 N.H. 426, 135 Atl. 159 (1926); 
Cram v. School Board of Manchester, 82. N.H. 495, 136 Atl. 263 (1927); State v. Drew, 89 N.H. 54, 
192 Atl. 629 (1937); Sadlock v. Board of Education of Borough of Carlstadt, 137 N.J.L. 85, 58 A.2d 218 
(1948); In re Walters, 84 Hun 457, 32 N.Y. Supp. 322 (1895); People v. Ekerold, 211 N.Y. 386, 105 
N.E. 670 (1914); Viemeister v. White, 88 App. Div. 44, 84 N.Y. Supp. 712 (2d Dep’t 1903), aff'd, 
179 N.Y. 235, 72 N.E. 97 (1904); State v. Hay, 126 N.C. 199, 35 S.E. 459 (1900); State v. Board 
of Education of Village of Barberton, 29 Ohio Cir. Ct. Rep. 375 (1905), aff'd, 76 Ohio St. 2y7, 81 N.E. 
568 (1907); State v. Board of Education of City of Cincinnati, 154 Ohio St. 469, 96 N.E.2d 413 (1951); 
Field v. Robinson, 198 Pa. 638, 48 Atl. 873 (1901); Stull v. Reber, 215 Pa. 156, 64 Atl. 419 (1906); 
Zucht v. King, 225 S.W. 267 (Tex. Civ. App. 1920); State v. Shorrock, 55 Wash. 208, 104 Pac. 214 
(1909). 

“7 Abeel v. Clark, 84 Cal. 226, 24 Pac. 383 (1890); French v. Davidson, 143 Cal. 658, 77 Pac. 
663 (1904); Morris v. City of Columbus, 102 Ga. 792, 30 S.E. 850 (1898); Sadlock v. Board of Educa- 
tion of Borough of Carlstadt, 137 N.J.L. 85, 58 A.2d 218 (1948); State v. Board of Education of 
Village of Barberton, 29 Ohio Cir. Ct. Rep. 375 (1905), aff'd, 76 Ohio St. 297, 81 N.E. 568 (1907); 
Stull v. Reber, 215 Pa. 156, 64 Atl. 419 (1906). 

“® State Board of Health v. Board of Trustees of Watsonville School District, 13 Cal. App. 514, 110 
Pac. 137 (1910); Bissell v. Davison, 65 Conn. 183, 32 Atl. 348 (1894); Anderson v, State, 84 Ga. App. 
259, 65 S.E.2d 848 (1951); Cram v. School Board of Manchester, 82 N.H. 495, 136 Atl. 263 (1927); 
Sadlock v. Board of Education of Borough of Carlstadt, 137 N.J.L. 85, 58 A.2d 218 (1948). 

*° Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905); Abeel v. Clark, 84 Cal. 226, 
24 Pac. 383 (1890); Bissell v. Davison, 65 Conn. 183, 32 Atl. 348 (1894); Cram v. School Board of 
Manchester, 82 N.H. 495, 136 Atl. 263 (1927); Viemeister v. White, 88 App. Div. 44, 84 N.Y. Supp. 
712 (2d Dep’t 1903), aff'd, 179 N.Y. 235, 72 N.E. 97 (1904); Stull v. Reber, 215 Pa. 156, 64 Atl. 
419 (1906); Staffel v. San Antonio School Board, 201 S.W. 413 (Tex. Civ. App. 1918). 

°° French v. Davidson, 143 Cal. 658, 77 Pac. 663 (1904). 

®2 Stull v. Reber, 215 Pa. 156, 163, 64 Atl. 419, 421 (1906). 

®2 1d. at 163, 64 Atl. at 421. 
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cause “what the people believe is for the common welfare must be accepted as 
tending to promote the common welfare, whether it does in fact or not.”* 

In many cases challenging the constitutionality of such statutes, it has been con- 
tended that they violate one’s liberty of conscience and right of religious freedom.™* 
With these contentions, the courts are in consistent disagreement. Concerning this 
matter, a New Jersey court pointed out that “the constitutional guaranty of religious 
freedom was not intended to prohibit legislation with réspect to the general public 
welfare.”** To the same effect is a New York decision in which the court ruled 
that the constitution makers “did not intend that the law would protect a person 
who might conceive of a God and the worship of that conception of God in a man- 
ner which might endanger the lives of the community in which such person might 
live.”** Similarly, in one of the most recent decisions of this type™ the court 
said :** 


. . religious freedom embraces two conceptions, “Freedom to believe and freedom to 
act. The first is absolute but, in the nature of things, the second cannot be.” .. . 

. . . the constitutional guarantee of religious freedom does not permit the practice of 
religious rights dangerous or detrimental to the lives, safety or health of the participants 
or to the public. ... 

There may be no interference with appellant’s . . . religious belief against vaccination, 
but he may not endanger the health of the community by refusing to have his daughter 
vaccinated. 


In a somewhat similar case, recently decided in Georgia, the court said:™ 


Liberty of conscience is one thing. License to endanger the lives of others by practices 
contrary to statutes passed for the public safety and in reliance upon modern medical 
knowledge is another... . The opinion of the defendants that they should practice 
healing without the aid of medicine is not a legal justification for refusal to abide by the 
statutes of this state and regulations passed pursuant thereto, and for this reason freedom 
of worship was not an issue in the case. 


With respect to the legality of such legislation, a California court has held that 
a compulsory attendance act passed subsequent to a compulsory vaccination act did 
not repeal the latter, on the ground that courts do not favor repeal by implication.” 
Where the statute gives the school board the right to require vaccination of all 


** Viemeister v. White, 179 N.Y. 235, 241, 72 N.E. 97, 99 (1904). 

** Anderson v. State, 84 Ga. App. 259, 65 S.E.2d 848 (10951); Mosier v. Barren County Board of 
Health, 308 Ky. 829, 215 S.W.2d 967 (1948); Commonwealth v. Green, 268 Mass. 585, 168 N.E, ror 
(1929); Sadlock vy. Board of Education of Borough of Carlstadt, 137 N.J.L. 85, 58 A.2d 218 (1948); 
In re Whitmore, 47 N.Y.S.2d 143 (Dom. Rel. Ct. 1944); State ex rel. Dunham v. Board of Education 
of City School District of Cincinnati, 154 Ohio St. 469, 96 N.E.2d 413 (1951); Dunham v. Board of 
Education of City School District of Cincinnati, 98 N.E.2d 594 (Ohio 1950); Staffel v. San Antonio 
School Board, 201 S.W. 413 (Tex. Civ. App. 1918). 

*® Sadlock v. Board of Education of Borough of Carstadt, 137 N.J.L. 85, 91, 58 A.2d 218, 222 (1948). 

°° In re Whitmore, 47 N.Y.S.2d 143, 146 (Dom. Rel. Ct. 1944). 

5 Mosier v. Barren County Board of Health, 308 Ky. 829, 215 S.W.2d 967 (1948). 

8 Id. at 833, 215 S.W.2d at 969. 

*° Anderson v. State, 84 Ga. App. 259, 264, 65 S.E.2d 848, 852 (1951). 

*° State Board of Health v. Board of Trustees of Watsonville School District, 13 Cal. App. 514, 110 
Pac. 137 (1910). 
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pupils who are physically fit, it has been held that, in the case of an epidemic, a 
school board may require that those excepted be vaccinated or excluded. In so 
holding, a Massachusetts court ruled that the statute “was not intended to take away 
from the school committee the power to make proper regulations for the protection 
of all the pupils, if the prevalence of smallpox seems to require special precautions.””* 

Where there is no statute requiring or permitting compulsory vaccination, the 
rule appears to be somewhat different. Then, so it is generally held, a school board 
has the right to pass a rule requiring vaccination as a condition precedent to attend- 
ance, but the right is dependent upon the existence of an epidemic or an emergency. 
However, the opposite has been held.** =Thus, a North Carolina court took the stand 
that a board had as much right to take action to prevent the occurrence of an epi- 
demic as it had to halt the epidemic after it had once started. In support of the 
general rule that a school may require pupils to be vaccinated during the existence 
of an epidemic, on the pain of not being permitted to attend, a Pennsylvania court 
said :*° 


It would not be doubted that the directors would have the right to close the schools 
temporarily during the prevalence of any serious disease of an infectious or contagious 
character. This would be a refusal of admission to all the children of the district... . 
For the same reason they may exclude such children as decline to comply with require- 
ments looking to prevention of the spread of contagion, provided these requirements are 
not positively unreasonable in their character. 


An Illinois case held that a school board did not exceed its authority in requiring the 
vaccination of all pupils during an epidemic—that it was not required to limit the 
application of the rule solely to those who had been exposed. In so holding the court 
said :** “No child has a constitutional right to carry to others in school the loathsome 


disease of smallpox.” 

Sometimes boards of health, either state or local, or both, pass rules requiring 
vaccination as a condition precedent to school attendance. When such is the case, 
the situation becomes somewhat more complicated, particularly if the school board 
disapproves. Such a situation arose in Michigan during the school year 1922-23. 
The state board of health, in the exercise of its discretion, passed a resolution re- 


** Hammond v. Town of Hyde Park, 195 Mass. 29, 31-32, 80 N.E. 650, 651 (1907). 

*? Auten v. Board of Directors of Special School District of Little Rock, 83 Ark. 431, 104 S.W. 130 
(1907); Burroughs v. Mortenson, 312 Ill. 163, 143 N.E. 457 (1924); People v. Board of Education, 234 
Ill. 422, 84 N.E. 1046 (1908); Potts v. Breen, 167 Ill. 67, 47 N.E. 81 (1897); Osborn v, Russell, 64 
Kan. 507, 68 Pac. 60 (1902); Mathews v. Board of Education of School District No. 1, 127 Mich. 530, 
86 N.W. 1036 (1901); Bright v. Beard, 132 Minn. 375, 157 N.W. 501 (1916); State v. Zimmerman, 86 
Minn. 353, 90 N.W. 783 (1902); State ex rel O’Bannon v. Cole, 220 Mo. 697, 119 S.W. 424 (1909); 
Rhea v. Board of Education of Devils Lake Special School District, 41 N.D. 449, 171 N.W. 103 (1919); 
Duffield v. School District of City of Williamsport, 162 Pa. St. 476, 29 Atl. 742 (1894); Glover v. 
Board of Education, 14 S.D. 139, 84 N.W. 761 (1900); Zucht v. San Antonio School Board, 170 S.W. 
840 (Tex. Civ. App. 1914). 

** In re Rebenack, 62 Mo. App. 8 (1895); Hutchins v. School Committee of Town of Durham, 137 
N. C. 68, 49 S.E. 46 (1904). 

** Hutchins v. School Committee of Town of Durham, 137 N.C. 68, 49 S.E. 46 (1904). 

** Duffield v. Williamsport School District, 162 Pa. 476, 483, 29 Atl. 742 (1894). 

°° Hagler v. Larner, 284 Ill. 547, 552-553, 120 N.E. 575, 577 (1918). 
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quiring all teachers, pupils, and janitors in the Lansing schools to be vaccinated or 
excluded from school. The local board of education passed a resolution reciting 
the fact there was no epidemic, as there were only 17 cases, and directed the admission 
of all, whether vaccinated or not. In a mandamus action the court required the 
enforcement of the board of health’s order. It followed the line of reasoning, 
accepted by most courts,®” to the effect that a board of health (either state or local), 
while not expressly authorized so to do, may, under a general grant of authority, 
pass a rule or regulation requiring vaccination as a condition precedent to school at- 
tendance, but only when an epidemic exists.°* Concerning the rights of pupils or 
boards of education to complain of such regulations of boards of health, an 
Arkansas ccurt said :® 


It is true that the board of health is not authorized to manage or control the schools 
of the state, either public or private. That power is conferred upon other agencies. The 
prevention or spread of contagious or infectious diseases by preventing unvaccinated 
persons from associating with the school children and school teachers of the state in no 
way infringes upon the constitutional right to attend the schools or the management and 
contro! thereof by school boards or directors. 


This authority of boards of health to require vaccination, under a general grant 
of power, has been denied in at least one case," in which it was held that the board 
had only those powers expressly granted to it, and that it had no legislative authority, 
such as would be essential to taking the action it did. In another case, an Illinois 
court held that a statute giving boards of health the authority to make rules and 
regulations to check the spread of disease, and giving them quarantine power, did 
not confer this authority on the Commissioner of Health in Chicago, which city had 
no board of health.” 

Courts have frequently ruled that a board of education and a board of health 
have the authority to require vaccination on pain of exclusion; furthermore, it has 
been held that this authority is also vested in the city council and that an ordinance 
to this effect is legal.” 

As has been indicated, this right of requiring vaccination, regardless of who exer- 
cises it, can only be exercised in case of the existence of an epidemic, in the absence 


°? People v. Board of Education of City of Lansing, 224 Mich. 388, 400-4"1, 135 N.W. 95, 99 (1923). 

*8Seubold v. Fort Smith Special School District, 218 Ark. 560, 237 S.W.2d 884 (1951); State v. 
Martin, and Brazil v. State, 134 Ark. 420, 204 S.W. 622 (1918); Hagler v. Larner, 284 Ill. 547, 120 
N.E. 575 (1918); People v. Board of Education of City of Chicago, 234 Ill. 422, 84 N.E. 1046 (1908); 
School Directors v. Breen, 60 Ill. App. 201 (1895); Blue v. Beach, 155 Ind. 121, 56 N.E. 89 (1900); 
State v. Beil, 157 Ind. 26, 60 N.E. 672 (1901); Vonnegut v. Baun, 206 Ind. 172, 188 N.E. 677 (1934); 
Osborn v. Russell, 64 Kan. 507, 68 Pac. 60 (1902); Board of Trustees of Highland Park Graded Common 
School District v. McMurtry, 169 Ky. 457, 184 S.W. 390 (1916); Mosier v. Barren County Board of 
Health, 308 Ky. 829, 215 S.W.2d 967 (1948); Crane v. School District No. 14 of Tillamook County, 
95 Ore. 644, 188 Pac. 712 (1920); State v. Board of Education of Salt Lake City, 21 Utah 401, 60 Pac. 
1013 (1900); State v. Partlow, 119 Wash. 316, 205 Pac. 420 (1922). 

*° State v. Martin, 134 Ark. 420, 425-426, 204 S.W. 622, 624 (1918). 

™ State v. Burdge, 95 Wis. 390, 70 N.W. 347 (1897). 

™ Burroughs v. Mortenson, 312 Ill. 163, 143 N.E. 457 (1924). 

™ City of New Braunfels v. Waldschmidt, 109 Tex. 302, 207 S.W. 303 (1918); Zucht v. King, 225 
S.W. 267 (Tex. Civ. App. 1920). 
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of a statute to the contrary. In defining what constitutes an epidemic, it will be 


found that courts differ. In Indiana, where the court held a board of health had 
the authority to compel vaccination, it was held the statute vested the board with 
jurisdiction to determine whether an epidemic did or did not exist.”* In Kentucky 
and Arkansas it has been held that a board of health that had the authority to compel 
vaccination of school children might use its discretion in determining when the need 
for such action threatened—that it need not wait until an epidemic existed, but could 
act to forestall a threatened epidemic.’* In Michigan it has been held that the 
existence of 17 cases of smallpox in the city of Lansing was sufficient to constitute an 
epidemic.” In Minnesota, where one case of smallpox appeared among the stu- 
dents of a large high school, the court held that the board of health was authorized 
to make vaccination compulsory."® In another Michigan case, where smallpox 
existed throughout the state, but there were no cases in Kalamazoo, the court ruled 
there was no epidemic there, and that the Kalamazoo school board was without 
authority to pass a rule requiring vaccination.’ In Illinois it has been held that 
there is nothing in the nature of an emergency in the occasional recurrence of cases 
of smallpox, to warrant the passing of a rule requiring that all pupils be vaccinated.”® 
In any case, when boards of education or boards of health find it necessary to pass 
rules requiring vaccination, such rules become ineffective once the emergency ceases 
to exist.”® 

Another aspect of the problem of vaccination, as it relates to attendance, concerns 
the right of a school board, or of a board of health, to prescribe the method of vacci- 
nation. Concerning this matter, courts have consistently held that such boards have 
the authority—that they may adopt any reasonable rule or regulation to effect the 
purpose sought to be accomplished. As a result, courts have consistently held that a 
rule requiring inoculation with the virus of cowpox is reasonable. In this con- 
nection, a Missouri court has held that vaccination, by means of giving vaccine virus 
internally in the form of pills or tablets, did not meet the requirements of a board 
rule that required each pupil to present a certificate to the effect he had been vac- 
cinated with vaccine virus.*' To the same general effect are court rulings in 


78 Vonnegut v. Baun, 206 Ind. 172, 188 N.E. 677 (1934). 

™* State v. Martin, 134 Ark. 420, 204 S.W. 622 (1918); School Directors v. Breen, 60 Ill. App. 201 
(1895); Board of Trustees of Highland Park Graded Common School District v. McMurtry, 169 Ky. 
437, 184 S.W. 390 (1916); Mosier v. Barren County Board of Health, 308 Ky. 829, 215 S.W.2d 967 
(1948). 

*® People v. Board of Education of City of Lansing, 224 Mich. 388, 195 N.W. 95 (1923). 

7° Bright v. Beard, 132 Minn. 375, 157 N.W. 501 (1916). 

™? Mathews v. Board of Education of School District No. 1, 127 Mich. 530, 86 N.W. 1036 (1901). 

8 People v. Board of Education of City of Chicago, 234 Ill. 422, 84 N.E. 1046 (1908). 

7° School Directors v. Breen, 60 Ill. App. 201 (1895); Blue v. Beach, 155 Ind. 121, 56 N.E. 89 
(1900); Zucht v. San Antonio School Board, 170 S.W. 840, (Tex. Civ. App. 1914). 

5° Allen v. Ingolls, 182 Ark. 991, 33 S.W.2d 1099 (1931); State ex rel. O'Bannon v. Cole, 220 Mo. 
697, 119 S.W. 424 (1909); Lee v. Marsh, 230 Pa. 351, 79 Atl. 564 (1911); Abney v. Fox, 250 S.W. 210 
(Tex. Civ. App. 1923); McSween v. Board of School Trustees of City of Ft. Worth, 60 Tex. Civ. App. 
270, 129 S.W. 206 (1910). 

® State ex rel. O’Bannon v. Cole, 220 Mo. 697, 119 S.W. 424 (1909). 
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Texas.** Here it has been held that a rule requiring vaccination by scarification was 
not unreasonable on the ground it gave preference to a particular school of medi- 
cine.** In a Pennsylvania case, where the statute required vaccination as a condition 
precedent to school attendance, the court, in considering the intent of the legislature, 
stated that the obvious intent was to require “inoculation with the virus of cowpox 
for the purpose of communicating that disease as a prophylactic against smallpox. 
It indicates an operation, and not a result.”** 

Where parents have refused to have their children vaccinated as required by 
statute and/or a rule of the school board or board of health, and the children have 
been refused admission, the question of whether or not the parents may be prosecuted 
for violating the compulsory education law has sometimes arisen. On the question 
of the parents’ liability under such circumstances, the courts are not in agreement. 
It appears that in those states where the statute permits or requires vaccination as 
a prerequisite to attendance, courts are likely to hold that a parent whose child is 
excluded because the parent refuses to have him vaccinated will be guilty of violating 
a compulsory education law.** In commenting on this matter, a Massachusetts court 
said:** “The statutory obligation to cause children to attend school involves an 
obligation to put them into condition to attend, and cannot be escaped by neglect 
to qualify them for attendance.” This, it would seem, constitutes a sound principle 
of law. There appears to be, however, at least one case on the other side. In Ohio 
it has been held that a parent was not guilty, under similar circumstances.** Where, 
however, a board requires vaccination because of the existence of an epidemic, a 
Missouri court has held that a parent could not be prosecuted when he failed to have 
his child vaccinated and the child was excluded, on the ground that the compulsory 
education statute and the statute giving the board the authority to make all needful 
rules, must be considered together.8* This case is to be distinguished from those 
previously cited, because here exclusion was temporary, #.e., for the period of the 
existence of the epidemic only. In the others, exclusion was permanent, unless the 
child was later vaccinated. 

Vv 


Another aspect of the problem of pupil attendance involves the question of re- 
quiring resident pupils to pay tuition and/or fees as a condition precedent to school 


* Abney v. Fox, 250 S.W. 210 (Tex. Civ. App. 1923); McSween v. Board of School Trustees of City 
of Ft. Worth, 60 Tex. Civ. App. 270, 129 S.W. 206 (1910). 

®* McSween v. Board of School Trustees of City of Ft. Worth, 60 Tex. Civ. App. 270, 129 S.W. 206 
(1910). 

** Tee v. Marsh, 230 Pa. 351, 357, 79 Atl. 564, 566 (1911). 

®® Anderson v. State, 84 Ga. App. 259, 65 S.E.2d 848 (1951); Commonwealth v. Childs, 299 Mass. 
367, 12 N.E.2d 814 (1938); Commonwealth v. Green, 268 Mass. 585, 168 N.E. ror (1929); State v. 
Drew, 89 N.H. 54, 192 Atl. 629 (1937); In re Whitmore, 47 N.Y.S.2d 143 (Dom. Rel. Ct. 1944); 
People v. Ekerold, 211 N.Y. 386, 105 N.E. 670 (1914); People v. McIlwain, 151 N.Y. Supp. 366 (Co. 
Ct. 1915); Commonwealth v. Butler, 76 Pa. Super. 113 (1921); Im re Marsh, 140 Pa. Super. 472, 
14 A.zd 368 (1940). 

** Commonwealth v. Childs, 299 Mass. 367, 12 N.E.2d 814, 815 (1938). 

®™ State v. Turney, 31 Ohio Cir. Ct. R. 222 (1909). 
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attendance. In some cases statutes have been enacted requiting such payment. 
In other cases, local school boards have attempted their collection in the absence 
of statute. In general, the courts are agreed that a statute requiring the payment of 
any fees is unconstitutional, where the constitution requires the legislature to main- 
tain a system of free public schools.*® While recognizing this rule, it is interesting 
to note that a South Carolina court approved an exception to it in 1901. It held 
that the legislature had never set up a system of free schools such as was contemplated 
by the framers of the 1868 constitution, which provided for such a system, apparently, 
but did not make its creation mandatory because it set no time limit. It merely 
provided that such a system should be set up as soon as practicable. The entire 
scheme, in 1go1, was still speculative and tentative. Consequently, the court held 
that there was nothing to prohibit the legislature from adopting some other scheme 
—one authorizing the payment of tuition fees—until such time as it found it prac- 
ticable to set up the scheme contemplated by the constitution. 

Where the school board passes a rule requiring the payment of tuition by resi- 
dent pupils, the courts are also generally agreed that the rule is illegal if the consti- 
tution or legislation requires the mantenance of a free public school system.** A 
Missouri court has also ruled that a school board had no right to charge tuition, even 
though the purpose of charging the fee was to recover money which board members 
had, individually, put up to buy equipment to start a two-year high school.” In 
Kentucky, however, in a somewhat different kind of case, the court approved the 
charging of a tuition fee. Here, the teacher, by contract, was required to teach the 
common branches. When a parent demanded that his child be taught the higher 
branches, the teacher, with the board’s permission, required the payment of a 
tuition fee, and the court approved.” 

It has also been held that a school board cannot charge a registration fee,** or a 
matriculation fee,®® both of which are in the nature of a charge for tuition. In 
Alabama, on the other hand, it has been held that a school board may pass a rule 
requiring the payment of matriculation or incidental fees.°* In this state, apparently, 
there is no constitutional requirement to the effect that the legislature shall main- 


8° Special School District No. 65, Logan County v. Bangs, 144 Ark. 34, 221 S.W. 1060 (1920); 
Irvin v. Gregory, 86 Ga. 605, 13 S.E. 120 (1891); Holler v. Rock Hill School District, 60 S.C. 41, 38 
S.E. 220 (1901). 

°° Holler v. Rock Hill School District, 60 S.C. 41, 38 S.E. 220 (1901). 

*! Bryant v. Whisenant, 167 Ala. 325, 52 So. 525 (1910); Roberson v. Oliver, 189 Ala. 82, 66 So. 
645 (1914); Brewer v. Ray, 149 Ga. 596, 101 S.E. 667 (1919); People v. Moore, 240 Ill. 408, 88 N.E. 
979 (1909). 

®2 State ex rel. Roberts v. Wilson, 221 Mo. App. 9, 297 S.W. 419 (1927). 

** Major v. Cayce, 98 Ky. 357, 33 S.W. 93 (1895). 

** Dowell v. School District No. 1, 220 Ark. 828, 250 S.W.2d 127 (1952). 

°° Brewer v. Ray, 149 Ga. 596, 101 S.E. 667 (1919); Brinson v. Jackson, 168 Ga. 353, 148 S.E. 
96 (1929); Claxton v. Stanford, 160 Ga. 752, 128 S.E. 887 (1925); Peak v. Board of Education of 
Cuthbert, 177 Ga. 476, 170 S.E. 488 (1933); Wilson v. Stanford, 133 Ga. 483, 66 S.E, 258 (1909). 

°° Bryant v. Whisenant, 167 Ala. 325, 52 So. 525 (1910); Kennedy v. County Board of Education, 
214 Ala. 349, 107 So. 907 (1926); Roberson v. Oliver, 189 Ala. 82, 66 So. 645 (1914); Roberts v. 
Bright, 222 Ala. 677, 133 So. 907 (1931); Ryan v. Sawyer, 195 Ala. 69, 70 So. 652 (1916); Vincent v. 
County Board of Education of Talladega County, 222 Ala. 216, 131 So. 893 (1931). 
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tain a system of free schools. Instead, the constitution requires a “liberal system.” 
In commenting on this, one court said :** 

This means that the schools shall be liberally maintained, and that they should be open 
to common and general use. But details of management involving charges such as are 
involved in this appeal [matriculation fee as well as a reasonable fee for library, laboratory 
and shop] may be left to the school trustees in charge. 


While approving such fees, the courts of Alabama have, however, refused to approve 
a tuition fee.** Also, the Alabama courts have refused to permit the use of inci- 
dental fees for the purpose of supplementing teachers’ salaries,®® and have even 
held a teacher liable in damages for expelling a child who refused to pay such a fee, 
although the teacher acted under the direction of the board.’ 

In South Carolina and Missouri, on the other hand, the courts have held that 
a resolution of the board requiring the payment of an incidental fee was illegal.*” 
In the South Carolina case, the purpose of the fee was to raise money to pay for 
heating, seats, and an addition to the building. The court ruled that if the right 
to charge such a fee existed there would be no limit to the amount a board might 
charge. 

It must be remembered that what has been said regarding the payment of tuition 
and fees applies only to pupils resident in the district. Frequently, some peculiar 
situations arise with reference to the payment of tuition by non-resident pupils. 
In Illinois a law authorized the school board of a school district that did not maintain 
a high school, to pay the tuition of those pupils, attending high school in another 
district, whose parents could not afford to do so. The court held the law obnoxious 
on the ground that if tuition was to be free to some, it must be free to all, since 
within a school district all children must be treated alike.’°? Again, in Iowa a law 
provided that pupils residing in a district that did not maintain a high school might 
attend any high school that would receive them and that the home district would 
pay the tuition, not to exceed $8 per month. When one district, whose per-pupil 
cost amounted to $15 per month, attempted to collect from parents of non-resident 
pupils $7 per month additional for tuition—the difference between the actual cost 
and the amount paid by the home district—an action was brought to restrain it 
from so doing. The court held that the board’s action in charging this tuition fee 
was justified, because it was under no legal compunction to accept the non-resident 
pupils. 

In a somewhat similar case, where a school district attempted to collect the differ- 

®T Vincent v. County Board of Education of Talladega County, 222 Ala. 216, 217, 131 So. 893, 894 
s+ v. Whisenant, 167 Ala. 325, 52 So. 525 (1910). 

** Hughes v. Outlaw, 197 Ala. 452, 73 So. 16 (1916); Williams v. Smith, 192 Ala. 428, 68 So. 323 
me oe v. Smith, 192 Ala. 428, 68 So. 323 (1915). 

4%1State ex rel. Burnett v. School District of City of Jefferson, 335 Mo. 803, 74 S.W.2d 30 (1934); 
Young v. Trustees of Fountain Inn Graded School, 64 S.C. 131, 41 S.E. 824 (1902). 


198 People v. Moore, 240 Ill. 408, 88 N.E. 979 (1909). 
108 Chambers v. Everett, 191 Iowa 49, 181 N.W. 867 (1921). 
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ence between the cost of a child’s education and what it received from the local 
district plus what it got in equalization funds from the state, a Missouri court ruled 
against the district. It held that the district could not make such a tuition charge for 
a non-resident pupil, but, on the other hand, that it need not accept the pupil.’ 


VI 


It is a general principle, agreed to by most courts, that schools are maintained 
only—or at least primarily—for pupils resident of the district in which the school 
is located’ and that pupils residing in the district must be admitted free of tui- 
tion..° The rule is different, of course, with respect to non-resident pupils. The 
distinction between resident and non-resident pupils is often not clear, and courts 
are frequently asked to rule on the right of a district to charge a particular pupil 
or pupils tuition. Most of such cases grow out of situations involving one of the 
following questions: (1) the question of the place of residence of the parents, (2) 
the question of the right of a child who resides apart from his parents to attend 
school in the district in which he resides, and (3) the question of the right of a child 
who resides in an orphans’ home or other charitable institution to attend school in 
the district in which the institution is located. 

In general, the courts hold that the residence, for school purposes, of an un- 
married child of school age is that of the parents or guardian and cannot be changed 
by the minor except under unusual circumstances.’ The real difficulty frequently 
arises in determining what constitutes “residence” as used in statutes. In a very few 
cases, courts have held that “residence” and “domicile” are synonymous terms. Gen- 
erally, however, they take a more liberal view of the matter and hold that residence 
for school purposes does not mean “legal domicile in the technical and narrow sense 
of residence of a person for purpose of taxation or suffrage.”?* 

In certain cases where a family’s residence is in a different school district than its 
domicile, the question of where the children may attend school free of tuition be- 
comes exceedingly important. In some places, particularly at an earlier date, ap- 
parently it was not unusual for parents with children of school age to maintain a 
more or less temporary residence, apart from their domicile, in order that their chil- 
dren might take advantage of better educational opportunities. Where such is the 
case, courts are generally agreed that if the parents merely rent a room for the chil- 
dren or arrange for them to board in a school district, and if they return to the home 

104 State ex rel. Burnett v. School District of City of Jefferson 335 Mo. 803, 74 S.W.2d 30 (1934). 
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106 See pp. 36-38, supra. 
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of the parents over the week-ends, they do not have a residence in the district within 
the meaning of the law.’ Where, however, the residence of the entire family is 
changed, but the domicile remains in the original district where the father continues 
to spend most of his time, the situation is somewhat different. Nevertheless, some 
courts have held the children not entitled to attend the schools of the “new” district 
tuition-free, as they remain, in reality, residents of the district in which they have 
their domicile. In other words, they have held “domicile” and “residence” synony- 
mous. They have based their ruling on the fact that domicile and intention are de- 
terminative of the fact. In short, they have held that where a new residence is 
maintained for the sole purpose of attending school, children are not entitled to free 
tuition."*° Where, however, the entire family removes to a “new” district for pur- 
poses other than that of enrolling the children in the schools of that district, courts 
have held differently, even though the domicile remained unchanged. Thus, where 
a family moved in order to make it more convenient for the father to follow his 
occupation or conduct his business, even though he intended to return at some 
future time, courts have approved the attendance of the children in the schools 
of the new district, tuition-free.* One of the most interesting cases of this type 
comes from Nebraska. Here, the statute provided that a child should attend the 
schools of the district in which the parents “live.” When a newly elected Governor 
and State Superintendent of Public Instruction took office and moved, temporarily, 
to Lincoln, they attempted to enter their children in the public schools, but admission 
was denied. In a mandamus action to compel the board to admit them, the court 
ruled in favor of the Governor and Superintendent, although it recognized that 
they were but temporary residents of Lincoln and retained their legal residences 
elsewhere.""” 

What has been said, of course, applies to the unemancipated minor. If the parent 
emancipates the minor, then, of course, the residence of the minor, regardless of the 
purpose for which he maintains it, becomes his residence for school purposes. In 
Wisconsin a 16-year old boy was desirous of obtaining a high school education, but 
his father was unable to give him the financial assistance necessary. He agreed to 
emancipate the boy and permit him to earn his own livelihood and be his own 
master. The boy then went to Richland Center, with the purpose of making that 
his home, earning his own living, and going to high school. He had no intention 
of returning to his father’s home. When the question of the district’s authority to 
charge him tuition was raised, it was held that he was not required to pay, because 

10° Inhabitants of Haverhill v. Gale, 103 Mass. 104 (1869); State ex rel. School District No. 1, 
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he was a resident of the district. He lived in the district and he lived by toil which 
came first in his life. School came second.’* 

While it is a general rule that children can attend school, free, in the district in 
which they live, the question has been raised as to the proper district which one 
might attend when the house in which he lives is located on the boundary line be- 
tween tv’ districts. In Kentucky, where this question faced the court, it held that 
under such circumstances the child properly resided in the district in which the 
major part of the house was located.'** 

In those cases where a pupil lives or resides apart from his parents, a somewhat 
different question is involved. Here, the question is whether the residence of the 
child, for school purposes, is in the district of the family’s domicile or in the district 
where the child is actually residing. In a few cases it has been held that the child’s 
residence is the domicile of the parents or guardian regardless of his reason for 
living apart from them."* 

While, as has been said, some courts have held that a child’s residence is that 
of the parents, and that the child cannot obtain another, the best rule, it would 
appear, and the one most commonly followed by the courts, is that if a child is living 
apart from his parents or guardian, he may attend school, free, in the district in which 
he actually makes his home, providing he is living in the district for some purpose 
other than merely that of taking advantage of its educational opportunities."* Need- 
less to say, the application of this rule could make for some injustice in the case of 
particular school districts. This appeared to be the main contention in a case that 
arose in Maine. Here, a boy, who was a ward of the state, was committed, by court 
proceedings, to the custody of the state board of children’s guardians. The board 
placed the boy in the home of a Mrs. Whalen of Yarmouth—a town in which his 
parents had no legal residence. Because Mrs. Whalen was not his guardian, the 
question arose as to whether the boy had the right to attend the public schools free 
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of tuition. The court, in holding that he did, ruled that the “statutes relating to 
public schools should receive a liberal construction in aid of their dominant purpose 
which is universal elementary education.”"** To the contention that the placing of 
some 23 wards of the state in the town of Yarmouth, by the state board of children’s 
guardians, constituted a burden upon the town, the court pointed out that there was 
merit to this contention, but that only the legislature and not the courts could grant 
the necessary relief. 

In a Pennsylvania case, however, a court ruled differently.."* Here, in the 
case of a child who had been committed, as a result of court proceedings, to the 
care of another, it held that the child had no right to attend school free of tuition in 
the district in which the person to whom he was committed lived. The court 
reasoned that, in this type of case, an involuntary relationshi;> existed between the 
child and guardian, as far as the child was concerned. 1+ alo characterized this as 
a business relationship assumed by the guardian for the purpose of making a living. 
As a result, it reasoned that such homes, to which children were cornmitted, were 
only temporary places for the detention of the children. Coszquently, it ruled that 
the presence in the district of a dependent and incorrigible. cnild did not constitute 
a residence. 

It must not be forgotten, however, that courts are generally agreed that children 
residing apart from their parents for the sole, or primary, purpose of attending school 
in the district to which they have moved are not entitled to free tuition.” 

A still different situation prevails in the case of a child who resides in an orphans’ 


home or some other type of charitable institution. Then the question of the right 
of the child to attend school in the district in which the home cr -nstitution is located 
comes to the forefront. In most of such cases the courts have held that the child 
has this right, providing he is under the control of the home’s authorities and is 
residing in the home for purposes other than that of attending school.” In one 
of the earliest cases of this type, in which a New Hampshire court ruled that chil- 
dren dwelling in a poorhouse were entitled to attend schools in the district in which 


™7 Shaw v, Small, 124 Me. 36, 40, 125 Atl. 496, 498 (1924). 

118 Black v. Graham, 238 Pa. 381, 86 Atl. 266 (1913). 

1° People v. Board of Education, 26 Ill. App. 476 (1888); Wheeler v. Burrow, 18 Ind. 14 (1862); 
Mt. Hope School District v. Hendrickson, 197 Iowa 191, 197 N.W. 47 (1924); School District No. 1 
v. Brogdon, 23 N.H. (3 Fost.) 507 (1851); Mansfield Township Board of Education vy. State Board of 
Education, 101 N.J.L.474, 129 Atl. 765 (1925); Horowitz v. Board of Education of City of Yonkers, 
217 App. Div. 233, 216 N.Y. Supp. 646 (2d Dep’t 1926); State v. Board of Education of City of Eau 
Claire, 96 Wis. 95, 71 N.W. 123 (1897). 

72° Ashley v. Board of Education, 275 Ill. 274, 114 N.E. 20 (1916); Logsdon v. Jones, 311 Ill. 425, 
143 N.E. 56 (1924); Salem Independent School District v. Kiel, 206 Iowa 967, 221 N.W. 519 (1928); 
School Township 76 of Muscatine County v. Nicholson, 227 Iowa 290, 288 N.W. 123 (1939); Mariadahl 
Children’s Home v. Bellegarde School District No. 23, 163 Kan. 49, 180 P.2d 612 (1947); Crain v. 
Walker, 222 Ky. 828, 2 S.W.2d 654 (1928); Jefferson County Board of Education v. Goheen, 306 Ky. 
439, 207 S.W.2d 567 (1947); State ex rel. Board of Christian Service of Lutheran Minnesota Conference 
v. School Board of Consolidated School District No. 3, 206 Minn. 63, 287 N.W. 625 (1939); School 
District No. 2 v. Pollard, 55 N.H. 503 (1875); State ex rel. Johnson v. Cotton, 67 S.D. 63, 289 N.W. 
71 (1939); Grande Lodge J.0.0.F., of West Virginia v. Board of Education of Independent School Dis- 
trict of Elkins, 90 W. Va. 8, 110 S.E. 440 (1922). 
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the poorhouse was located, the language of the court is especially interesting. It 
said :122 

. charity will continue to dispense not bread alone, but, without distinction of 
person, the blessings of moral culture and the means of mental illumination, even as God 
pours his sunbeams alike upon the just and unjust. 


In spite of this general rule, the decisions of some courts have been to the con- 
trary.’ The exceptions to the general rule are, on the whole, more apparent than 
real. For example, two of the Ohio cases appear to have been decided in terms of 
a statute that made the school district in which a child had formerly resided liable 
for his tuition when he became an inmate of a home of the sort involved there.’* 
Also, one of the Pennsylvania cases involved an interpretation of two statutes.’ 
One provided that the residence of a child who has no parents or guardian shall be 
considered to be in the district in which the person who sustains a parental relation- 
ship toward the child resides. Another provided thet a board of school directors of 
a district in which an orphans’ home was located could permit children who were 
inmates of the home, but who were not residents, to attend school with or without 
the payment of tuition. It also provided that if tuition was charged it was to be 
paid for by the district from which the child had come. 

Again, in one Pennsylvania and in one Michigan case, at least one decisive factor 
influencing the court’s opinion was the fact that the charitable institution or home 
was created in part for the purpose of educating the children admitted.*° It should 
also be pointed out that the Vermont case has a slightly different angle than most 
of the other cases.’*® Here, the court held that where a town supported its pauper 
children in a poorhouse operated jointly with other towns, the education of the 
child remained the responsibility of the town from which the child came and did not 
shift to the town in which the poorhouse was located. 

If these cases, just commented upon, are ignored, it is apparent that the exceptions 
tc the general rule—minor inmates of charitable institutions are entitled to attend 
schools tuition-free in the districts in which the institutions are located—are compara- 
tively few in number. 


121 School District No. 2 v. Pollard, 55 N.H. 503, 507 (1875). 

*22 Child Welfare Society of Flint v. Kennedy School District, 220 Mich. 290, 189 N.W. 1002 (1922); 
Lake Farm v. District Board of School District No. 2, Kalamazoo Township, 179 Mich. 171, 146 N.W. 
115 (1914); State ex rel. Methodist Children’s Home Association of Worthington v. Board of Education of 
Worthington Village School District of Franklin County, 105 Ohio St. 438, 138 N.E. 865 (1922); State v. 
Directors of School District No. 14, 10 Ohio St. 448 (1859); State v. Sherman, 104 Ohio St. 317, 135 N.E. 
625 (1922); Commonwealth v. Directors of Upper Swatara School District, 164 Pa. 603, 30 Atl. 507 
(1894); School District of Borough of Ben Avon v. School District of Pittsburgh, 77 Pa. Super. 75 (1921); 
Sheldon Poor-House Asssociation v. Town of Sheldon, 72 Vt. 126, 47 Atl. 542 (1900). 

228 State ex rel. Methodist Children’s Home Association of Worthington v. Board of Education of 
Worthington Village School District of Franklin County, 105 Ohio St. 438, 138 N.E. 865 (1922); State 
v. Sherman, 104 Ohio St. 317, 135 N.E. 625 (1922). 

*24 School District of Borough of Ben Avon v. School District of Pittsburgh, 77 Pa. Super. 75 (1921). 

726 Take Farm v. District Board of School District No. 2, Kalamazoo Township, 179 Mich. 171, 146 
N.W. 115 (1914); Commonwealth v. Directors of Upper Swatara School District, 164 Pa. 603, 30 Atl. 
507 (1894). 
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One other aspect of the problem of school attendance concerns the right of chil- 
dren to elect to attend school tuition-free, in the district in which the parents own 
property and pay taxes, rather than in the district of residence. In the absence of a 
statute to the contrary, a child cannot attend school tuition-free, in a district in which 
the parent pays taxes, unless it is the district in which he resides.’** Where there is 
a statute concerning this matter, it is, of course, decisive. In South Carolina the 
statute provided that a parent could elect to send his children to a district adjoining 
the one in which he resided if he owned property and paid taxes there. In a recent 
case the court held this law was not unconstitutional and did not unlawfully dis- 
criminate against persons not holding property in adjoining districts. Furthermore, 
it held that the fact that a parent acquired property in an adjoining district for the 
sole purpose of enabling him to send his children to school in that district was im- 
material. Also, it held of no consequence the facts that the property was of little 
value and that the taxes amounted to but three or four doliars per year.’ In 
Kansas the legislature had passed a similar statute. Later, it passed another statute 
that gave rural high school boards the authority to collect tu‘tion from non-resident 
pupils. In an action involving the right of a parent to elect to send his children to 
school, tuition-free, to a district in which he was a property owner, but not a res- 
ident, it was held that he could not on the ground that the latter statute controlled 
and so acted to repeal the former one.'** 


27 Reed v, Mason County Board of Education, 220 Ky. 489, 295 S.W. 436 (1927); Cape Girardeau 
School District No. 63 of Cape Girardeau County v. Frye, 225 S.W.2d 484 (Mo. 1949); Logan City 
School District v. Kowallis, 94 Utah 342, 77 P.2d 348 (1938). 

488 Moseley v. Welch, 218 S.C. 242, 62 S.E.2d 313 (1950). 

2° Burling v. Trembley, 113 Kan. 746, 216 Pac. 285 (1923). 





LEGAL ISSUES IN PUPIL TRANSPORTATION 


E. C. BotMetEr* 


Since pupil transportation has developed into one of the most important, costly, 
and hazardous of the auxiliary services of the schools, it is not surprising that it 
should be the subject of much legislation and frequent litigation. It is more sur- 
prising that this development has occurred within such a brief period of time. 
Fifty years ago the transportation of pupils at public expense was practically 
unheard of in most communities; only a minority of the states had meager legislation 
authorizing expenditure of public funds for pupil transportation; and very few 
cases dealing with pupil transportation found their way to the courts. In contrast, 
now nearly 7,500,000 elementary—and secondary—school pupils, or <pproximately 
29 per cent of those enrolled, are transported to and from school at an annual cost 
of over $200,000,000, paid for out of public funds; every state has detailed statutory 
provisions pertaining to many aspects of pupil transportation; and numerous cases 
concerning pupil transportation reach the higher state and federal courts every year. 

The growth of litigation on pupil transportation is indicated by the number of 
higher court cases reported on the subject in the Decennial Digests. Only 2 cases 
were reported in the First Decennial Digest, 1897-1906; 14, in the Second Decennial 
Digest, 1907-1916; 35, in the Third Decennial Digest, 1916-1926; 80, in the Fourth 
Decennial Digest, 1926-1936; and 60, in the Fifth Decennial Digest, 1936-1946. On 
the basis of cases which have been and are being reported in the present decade, it is 
highly probable that the number of cases to be reported in the next Decennial Di- 
gest will be less than for the decade preceding. 

It is significant to note that the peak in the number of court cases on pupil trans- 
portation was in the decade, 1926-1936, even though the number of pupils being 
transported has grown continuously since that period. A decrease in litigation during 
a period of increasing transportational service may be partially due to greater clarity 
and specificity in statutory provisions authorizing pupil transportation at public 
expense. A more decisive factor, however, is probably a firmer establishment of 
legal principles pertaining to the subject. Court consistency in ruling on certain 
aspects of pupil transportation provides some degree of certainty which often makes 
further litigation unnecessary. Of course, due to changes in time and conditions, 
and the many variations in state constitutional and statutory provisions, there will 
no doubt continue to be a need for judicial clarification of the legal problems in- 
volved in pupil transportation. 

No attempt will be made in this discussion to cover all the many legal aspects 
of pupil transportation. The scope of treatment will be limited to several areas in 


* B.S. 1927, N.Dak. State College; M.A. 1931, Ph.D. 1937, University of Chicago; Ass’t Superintendent 
of City Schools, Jackson, Miss., 1940-1948; Director of Graduate Studies and Professor of Education (in- 
cluding School Law), Duke University. 
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which litigation is most frequently involved, such as: (1) authorization to provide 
transportation for public school pupils; (2) authorization to provide transportation 
for parochial school pupils; and (3) liability for personal injuries incurred in pupil 
transportation. Reference will be made only to certain cases which illustrate well 
established legal principles. 


I 
AUTHORIZATION TO ProvipE TRANSPORTATION FOR PusLic ScHoor. Purptts 


A. Constitutionality of Transportation Legislation 

In some of the earlier cases, the constitutionality of legislation providing for 
pupil transportation was challenged on the grounds of discrimination, in that some 
pupils were transported at public expense while others were not. These allegations 
were so convincingly disproved in the beginning by the courts’ that the question 
has not been raised in recent decades. The established legal principle is that trans- 
portation laws are not discriminatory, nor do they viclate uniformity of public 
school operation, because any child attending the public schools may bring himself 
within the scope of the transportation law by meeting specified standards. Of course, 
transportation laws, or any other laws, designed to favor special groups or classes of 
the population would meet with judicial disapproval. 


B. Implied and Express Authorization 


A more persistent question facing the courts in the early stages of pupil trans- 
portation had to do with the school district’s power to provide transportation with- 
out express authorization to do so. Only in rare cases and under rather unusual 
circumstances has a court upheld implied authorization for school districts to pro- 
vide transportation at public expense.? In the great majority of cases, it has been 
held that in the absence of expressed statutory authorization to transport pupils to 
and from school no such authority can be implied. Even where the statute author- 
ized the school board “to do all things needful and necessary for the maintenance, 
prosperity, and success of the schools of the district and the promotion of the thor- 
ough education of the children thereof,” the court ruled that the district could not 
compel grant of state aid for expenditure of money for transportational services.’ 

The question as to whether or not school districts can legally provide pupil 
transportation without express statutory authorization to do so is no longer sig- 
nificant, for the simple reason that every state now has statutes authorizing the ex- 
penditure of public funds for the transportation of pupils. A more important 
question, at present, concerns the conditions under which a school district is com- 
pelled to provide transportation. 

* Bufkin v. Mitchell, 106 Miss. 253, 63 So. 458 (1913); Cross v. Fisher, 132 Tenn. 31, 177 S.W. 
43 (1915). 

* Foster v. Board of Education, 131 Kan. 160, 289 Pac. 959 (1930); Dahl v. Independent School 
District No. 2, 45 S.D. 366, 187 N.W. 638 (1922); Malounek v. Highfill, roo Fla. 1438, 131 So. 313 


(1930). 
* Township School District of Bates v. Elliott, 276 Mich. 575, 268 N.W. 744, 745 (1936). 
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Due to the variations in statutory provisions no single answer could be given 
which would apply to all states, or even all districts within a singl <tate. In some 
instances the law specifically requires a district to furnish free transportation; in 
other instances the law makes the furnishing of transportation optional with the 
school board; and in still other cases the duty is mandatory upon the board only 
under certain conditions. 

1. Mandatory provisions. Under statutes where the duty to transport pupils to 
and from school is mandatory the law must be reasonably construed so that no child 
entitled to transportation will be denied the privilege. “No discretion is conferred 
upon the board to expand this delegation of power. The power actually conferred 
is extraordinary from any point of view. It has been carefully hedged about so as 
to forbid, rather than to invite, expansion.”* 

Litigation has frequeatly developed where school boards hav: attempted to evade 
the statutory requirement of furnishing transportation to certain children because 
of the undue expense whch would be involved. ‘Unless the statute specifically 
authorizes board discretion in such matters, the courts will not permit it. In an 
illustrative case® a school board failed to provide transportation for a certain child 
because of the high cost involved in establishing a bus route for one child in an 
isolated area. The board urged the parent to transport the child for compensation, 
which the parent refused to do. The court reasoned: 


It is not a question of how much it will cost the district to transport this child or that 


child. The district has no right to say it will transport certain children but to transport 
the remainder will be too costly . . . it is no excuse that plaintiff refused to contract to 
convey his own children. There was no statutory duty compelling him to so contract. 


In another case* where a school district board failed to list in its budget under 
the transportation fund, or to include in its general fund, certain costs of transporta- 
tion which could have been anticipated at the time when the budget was being 
adopted, the court ruled that this fact did not relieve the school board from its 
statutory liability to compensate persons for transporting children to school. 

If the duty of a school board to provide transportation is a mandatory one, the 
board cannot deny certain children as much of the service as they wish to accept 
merely because they may not wish to accept all of what they are entitled to. For 
example, where children were entitled to transportation to the embarkation point 
for the school which the board designated for their attendance, the court decided 
that they were entitled to transportation to the same embarkation point even though 
they chose to proceed from the point to a school of their own choice.’ 

Transportation laws which are most mandatory on the part of local boards of 
education are those in which the state board of education is authorized by law to 


* Schmidt v. Blair, 203 Iowa 1016, 1021, 213 N.W. 593, 595 (1927). 

*Mumm v. Troy Township School District, 240 Iowa 1057, 1061-1062, 38 N.W.2d 583, 585-586 
(1949). 

®Kimminau v. Common School District No. 1, 170 Kan. 124, 223 P.2d 689 (1950). 

7 Alfred v. Shaw, 313 Ky. 80, 230 S.W.2d 102 (1950). 
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specify, within constitutional and legislative limitations, the regulations under which 
the transportation is to be provided. In at least five states (Delaware, Minnesota, 
New Mexico, New Jersey, and North Carolina), the state boards are so empowered. 
Although much of the authority may be discretionary for the state board of educa- 
tion, it is usually mandatory for the local boards. Any regulations which the local 
board of education may specify must conform to those of the state board of educa- 
tion.® 

2. Discretionary authority. In certain instances the law makes the furnishing of 
transportation optional with the local board of education. Although the entire area 
of pupil transportation may not fall within the discretionary authority of the local 
board, in approximately two-thirds of the states some degree of discretion is allow- 
able. Frequently the law is mandatory with regard to certain pupils, permissive 
with regard to others, and silent with regard to the remainder. 

Where the law is clear and specific in its delegation of discretionary authority 
to school boards for the furnishing of transportation, there is little need for litiga- 
tion regarding the matter. If the board exercises its discretionary authority honestly, 
it will be upheld in court even though there is evidence that the board’s action might 
not have been satisfactory or beneficial to certain residents of the school district. It 
is not likely that the courts will interfere unless there is evidence that the board 
acted in an arbitrary and capricious manner. 

Numerous cases may be cited in which the courts have upheld the discretionary 
authority of school boards in furnishing or refusing to furnish transportation to 
certain pupils. For example, in the case of Pass vs. Pickens,? where grammar school 
students in certain districts received transportation to and from the district school 
but where high school students, many of whom lived in the same residence with 
grammar school students, were given bus transportation to a certain independent 
school, a denial by the county board of education of bus transportation to grammar 
school students who desired to attend the independent school, was not, in the 
opinion of the Supreme Court of Georgia, an abuse of discretion despite the claim 
that such students would be deprived of greater educational advantages. In the 
words of the court, “to force the defendants to do so by compulsory process of the 
court would be a distinct usurpation by the court of the judgment and discretion of 
the board of education vested in them by law.” 

In another case’? where there was involved action of the school district in closing 
a white school and transporting the district’s grade school white children to 
another district while keeping three Negro schools open, this was held by the court 
not beyond the statutory powers of the school board and not an abuse of dis- 
cretion. A declaration of the court regarding this case is significant in that it is a 
clear-cut statement of legal principle: 


* Rankin v. Board of Education, 135 N.J.L. 299, 51 A.2d 194 (1947). 
® 204 Ga. 629, 632, 51 S.E.2d 405, 407 (1949). 
1° White v. Jenkins, 213 Ark. 119, 121, 209 S.W.2d 457, 458 (1948). 
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It is well settled that courts may not intervene to control matters in the discretion of 
administrative bodies such as school boards in the absence of a showing of an abuse of 
such discretion. Necessarily, some latitude in the exercise of this discretion must be given 
to these boards. They represent the people of the locality affected and naturally are 
closer to the problems to be solved than any court or other agency could be. 

In a case’! where it was evident that a school board exercised discretion honestly 
in preparing a school bus schedule for transportation of pupils but unintentional 
discrimination resulted, the bus schedule prepared by the board was held legally 
proper. After finding that “the directors were doing the best they could with what 
they had, under the circumstances,” the Supreme Court of Arkansas ruled that 
“their [the board’s] discretion which is being honestly exercised should not be in- 
terfered with, although equal facilities are not furnished all the children in the 
district... .” 

Even if a school district has, in previous years, provided transportation it may 
discontinue the service within the discretionary authority delegated to it. In a 
Minnesota case™ it was revealed that for twelve consecutive years the school district 
provided free bus transportation for pupils, but then beginning with the 1945-46 
school year it discontinued the service. In upholding the board’s action, the court 
ruled that “the fact that the electors voted in favor of free transportation of pupils 
upon such an unauthorized submission of the question to them was not controlling 
and binding on defendant. . . .” 

In some instances the school board’s interpretation of certain words or clauses 
within a statute falls within the board’s discretion on transportational problems. 
For example, in a North Dakota case,’* when a statute authorized a school district to 
pay a transportation allowance to each family living a certain distance from the 
school district, the words “to each family” were construed by the board, and found 
by the court, not to mean “to every family.” Therefore, the school board’s discretion 
to pay some patrons according to number of miles traveled and to furnish to other 
patrons vehicular transportation or its equivalent was held legal. 

Many laws place distance limitations on the furnishing of pupil transportation. 
Although most of such laws specify “two miles” as the distance limitation, there are 
variations. For example, Indiana makes transportation of pupils aged 6 to 12 
mandatory if they live at least five-eights of a mile from school, whereas Washington 


permits transportation to union high schools only if the pupils live four miles from 


school.?* 


Where the distance limitation is specified in terms of miles, the school board’s 
authority to furnish transportation is accordingly limited and decisive. Arriving at 
a decision is more difficult when the distance limitation is stated in such vague terms 
as “unreasonable, “remote,” or “inaccessible.” In the several states where no definite 

*1 Woodlawn School District No. 6 v. Brown, 216 Ark. 1417, 223 S.W.2d 818, 819 (1949). 
wee v. School District No. 31 of Stearns County, 224 Minn. 432, 438, 28 N.W.2d 655, 659 


*® Reich v. Dietz School District No. 16 of Grant County, 55 N.W.2d 638, 641-642 (N.D. 1952). 
**MapaLine KInTER REMMLEIN, THE Law oF LocaL Pusiic ScHOoL ADMINISTRATION 141 (1953). 
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distance limitation, in terms of miles, has been placed on pupil transportation, the 
board’s decisions in determining what is “reasonable” or “unreasonable” have been 
challenged frequently in the courts as abuses of discretion. In all cases the decisions 
have been based upon a composite of existing factors rather than upon the single 
one of distance. The school board as well as the court takes into consideration such 
factors as age of the children to be transported, climate, width and surface of the 
passageway, traffic hazards, amount of traffic, and even the acquaintance and experi- 
ence of the children with traffic situations. 

Three illustrative court cases, all in the state of Kentucky, where the law makes 
mandatory the furnishing of transportation to elementary pupils “who do not reside 
within reasonable walking distance of the school provided for them,” reflect the 
emphasis given by the courts to certain factors which should enter into the board’s 
exercise of discretionary authority. 

In the first case,” the Court of Appeals sound that “these young children were 
walking distances of 2 to 3 miles [on a] tortuous road presenting a possible peril 
upon its pedestrians, particularly little children, in almost every furlong of its length. 
This road has neither sidewalks nor graveled berm. This route is one of heavy 
travel, both by trucks and other vehicles. This route crosses a narrow bridge, a 
railroad, a federal highway where fast-moving traffic continually chants a funeral 
dirge for the unwary.” The court believed such hazards and highway conditions 
were more decisive than the distance involved, and so ruled that “appellants abused 
their discretion in deciding that appellees’ children are within a reasonable walking 
distance of their school.” 

In a later case,’* the Court of Appeals found that traffic conditions for children 
were rather treacherous. The road was quite narrow, and at places had no shoulder 
or berm. There was no walkway along it, and in a few places the road had fairly 
steep banks. Nevertheless, because of the lesser degree of danger which existed in 
this case as compared with the previous one, the court did not think that the board 
acted “in an arbitrary and unreasonable manner in refusing to furnish transportation 
for the children involved in this case.” 

In the latest case in point,’* the Court of Appeals upheld the action of a board in 
refusing to transport children over a highway with heavy traffic and numerous 
hazards. The decision was based, however, on existing factors quite different from 
those considered in the two previous cases. In its opinion the court declared that: 

In a suburban area, such as this, children are exposed to the hazards of traffic in any 
of their outdoor activities. They will be upon the streets in play, in visiting their 
friends, and in going to the stores. They early in life must be trained to take care of 
themselves in traffic. 


Then after contrasting the suburban child’s familiarity with traffic situations with 
2® Schmidt v. Payne, 304 Ky. 58, 61, 199 S.W.2d 990, 991, 992 (1947). 


*® Board of Education of Clay County v. Bowling, 312 Ky. 749, 229 S.W.2d 769, 771 (1950). 
17 Bowen v. Meyer, 255 S.W.2d 490, 491 (Ky. 1953). 
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that of the rural child, the court ruled that “the hazards presented are not of such 
magnitude as to make it mandatory upon the board to furnish transportation.” 


II 
AUTHORIZATION TO PRovipE TRANSPORTATION FOR PAROCHIAL SCHOOL PuPILs 


The legal question pertaining to transportation of parochial school pupils is quite 
different from that of transporting public school pupils. The former is based 
primarily upon the constitutionality of legislation designed to expend public funds 
for sectarian purposes, whereas the latter concerns mainly legislative intent in the 
degree of discretionary authority delegated to local boards of education. 

Virtually every state has a provision in its constitution prohibiting the appro- 
priation of public funds for religious purposes. Nevertheless, such constitutional 
provisions have not always been interpreted by certain legislatures and some of the 
courts as prohibiting the expenditure of public funds for the transportation of 
children to parochial schools. 

Numerous statutory provisions frequently permit, with judicial sanction, the 
expenditure of public funds which—even though not construed to benefit sectarian 
schools—do benefit pupils attending such schools. The extent to which the “child 
benefit theory” may be applied in the expenditure of public funds for the trans- 
portation and other services and costs of children attending nonpublic schools is a 
question with which the courts have struggled for years and will, in all probability, 
struggle for many years to come. 

So far the higher courts have handed down decisions in more than a dozen cases 
in which the legality of providing transportation of parochial pupils at public 
expense has been challenged. In the early cases, the courts declared such practices 
illegal because of constitutional violations. Even in later cases, where the majority 
opinions uphold the constitutionality of the statutes authorizing free transportation 
of parochial pupils, strong dissenting opinions often accompany the decisions. 

An early Wisconsin case’* involved the right of a school board, in the absence 
of a statute permitting it to do so, to provide transportation for parochial pupils. 
In ruling that the whole scope and purpose of the statute is to comply with the 
constitutional mandate requiring free nonsectarian instruction, the court declared 
that: “The board is not authorized to expend public funds for any other purpose. 
The contract made by the district board whereby it attempted to provide trans- 
portation of pupils to a private school was an act beyond its authority and therefore 
invalid.” 

The leading case for the early period, however, was in New York.’® Here the 
court ruled emphatically that free transportation of pupils to nonpublic schools was 
an “indirect” aid to denominational schools and therefore unconstitutional. 

In the same year that the New York court ruled against free transportation to 


*® State ex rel. Van Straten v. Milquet, 180 Wis. 109, 115-116, 192 N.W. 392, 395 (1923). 
*® Judd v. Board of Education of Union Free School District No. 2, 278 N.Y. 200, 15 N.E.ad 576 


(1938). 
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parochial pupils, the first contrasting opinion was expressed in a Maryland case.”° 
In this case it was agreed that free transportation to parochial pupils might have 
been an aid to the school, but not in sufficient degree to prohibit the legislature 
from providing necessary transportation to parochial pupils. 

The twist in the Maryland case apparently established a precedent for other courts 
to follow, even on the opposite coast. ‘This was evidenced by the ruling of a Cali- 
fornia court.*1 Despite a provision in the California Constitution that: “No public 
money shall ever be appropriated for the support of any sectarian or denominational 
school,”*? free transportation was allowed parochial pupils where the public-school 
buses were not filled and where the additional parochial pupils to be transported did 
not crowd the buses already being used. The court cited other leading cases which 
support the theory that “where the main purpose of an enactment is lawful, and an 
incidental or immaterial benefit results to some persons or organization, which 
benefit is not directly permitted by law, this incidental benefit alone will not defeat 
the legislation, its main purpose being lawful.” 

It was in this case that the court also stressed the point that “no one has yet 
challenged the right of any law abiding citizen to travel to a school over a highway 
built with public funds because of his religious beliefs or because he is attending a 
denominational institution. . . .” 

It was with this background of conflicting opinions of state courts that the 
United States Supreme Court, in a five-to-four decision, upheld the first school bus 
case to reach it."* The Court declared constitutional a New Jersey state law which 
provided for the transportation of parochial school children at public expense. The 
Court ruled that the New Jersey statute violated neither the “due process” clause of 
the Fourteenth Amendment nor the First Amendment by giving support to a re- 
ligious establishment by paying for the transportation of pupils to parochial schools. 

The United States Supreme Court decision was not to be interpreted as sanc- 
tioning the expenditure of public funds for the transportation of parochial pupils 
without explicit provisions in the statute to do so. For example, in the very year 
the Lverson case was decided, the Supreme Court of Pennsylvania refused a man- 
damus order that a Board of School Directors be compelled to furnish free trans- 
portation to a child attending a parochial school. In this case** the court held that 
the statute stipulating that the board may, out of funds of the school district, pro- 
vide free transportation for any pupil to and from “public schools” authorized only 
the transportation of “public school pupils” and not “parochial school pupils.” 

Similarly, the Supreme Court of Washington interpreted a statute which pro- 
vided for transportation to “all children” as applicable to “all children in public 
schools” only and not to “children attending a parochial school.”*° The majority 

*° Board of Education of Baltimore County v. Wheat, 174 Md. 314, 199 Atl. 628 (1938). 

** Bowker v. Baker, 73 Cal.App.2d 653, 658, 666, 167 P.2d 256, 261, 262 (1946). 

22 Cai. Const. Art. IX, §8. 

** Everson v. Board of Education of Ewing Township, 330 U.S. 1 (1947). 


**Connell v. Board of School Directors, 356 Pa. 585, 52 A.2d 645 (1947). 
* Visser v. Noonsack Valley District No. 506, 33 Wash.2d 699, 207 P.2d 198 (1949). 
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opinion in this case emphasized the fact that free transportation of children to 
parochial schools constitutes financial support for a “religious establishment” which 
is a violation of the state constitution. 

Judging by the paucity of recent litigation on the issue, the legality of trans- 
porting pupils to parochial schools at public expense seems to be settled—at least for 
the time being. Since the United States Supreme Court ruled that the practice does 
not violate the First Amendment or the Fourteenth Amendment to the Federal 
Constitution, the individual states apparently have the right to control the matter 
by constitutional and statutory provisions. This is evidenced by the fact that the 
constitutional limitation, which formed the basis for the ruling against free trans- 
portation to parochial schools in an earlier New York case,?® was removed by the 
adoption of a constitutional amendment®’ which permits the legislature to provide 
such transportation. Consequently, the action of the Acting Commissioner of Edu- 
cation was upheld in cirecting a buard of education to provide transportation for 


pupils residing within the district to the nearest school.”* 


Ill 


LiaBitiry For Personat Injuries INcuRRED IN PupiL TRANSPORTATION 
The most fertile area for litigation in the field of pupil transportation has to do 
with liability. Although the total number of court cases on pupil transportation has 
been declining in recent decades, there has been an increase in the number of lia- 
bility cases for the same period. This is due, in part, to the fact that states have 


been slow to enact legislation which clearly allocates responsibility when pupils and 
others are injured in the process of pupil transportation. 

In virtually all cases it may be noted that plaintiffs bring action against several 
different parties, when damages are sought, with the apparent hope that there will 
be legal recourse from at least one of the parties involved. It then becomes the re- 
sponsibility of the court to determine liability on the basis of evidence produced 
amid a hodgepodge of constitutional and statutory provisions. 


A. District Liability 
On the basis of common law, school districts (school boards), as agents of the 
state, cannot be held liable for the tortious acts of their officers and employees. 
Since school districts are creatures of the state and perform a governmental function, 
they are no more liable than the state itself. The courts have repeatedly and con- 
sistently applied the rule of nonliability to school districts on the ground that the 
school district is an instrumentality of the state in performing the governmental 

function of transporting pupils to and from school. 
In virtually every court case involving liability for personal injury accruing from 
the negligent act of an employee, the court rules out liability of the school district 


*° Judd v. Board of Education, 278 N.Y. 200, 15 N.E.2d 576 (1938). 
®7 N.Y. Const. Art. 11, §4. 
** Application of Board of Education, 199 Misc. 631, 106 N.Y.S.2d 615 (Sup. Ct. 1951). 
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unless there is a specific statute indicating that the school district shall assume such 
liability. A statement from the most recent case on pupil transportation reported 
at the time of this writing is typical: “A county board of education is not a cor- 
porate body with power to sue and be sued . . . but is merely the agency through 
which the county, as a subdivision of the State, acts in school matters; and, when the 
members of the board of education, acting as such board, act upon matters lawfully 
within the jurisdiction of the board, it is the county acting through ‘its corporate 
authority’. . . .”2° 

Due to the injustice to injured parties of not being able to recover damages for 
injuries caused by negligence of school employees because (1) of district immunity 
from liability, and (2) of inability of other parties to pay damages, some states 
have enacted legislation designed to abrogate the immunity rule, and thereby permit 
school districts to be held liable for negligently caused injuries. 

Several states (California, Washington, and New York) have, by statutory pro- 
visions, removed their school district privileges of immunity. Therefore if a pupil 
in any of those states is injured in the process of transportation to and from school, 
action may be brought against the school district to recover damages. 

Because of the recent origin of the abrogation of immunity, there has not been 
much litigation involving the liability of school districts for transportational in- 
juries. Nevertheless, in at least one case*® action was brought against a school dis- 
trict to recover damages for the death of a twelve-year-old boy killed by a school bus 
when it backed upon school property where the child and other pupils of the school 
were waiting to board buses. The court ruled that the school district “was negligent 
in failing to provide supervision of pupils while awaiting the school buses on the 
school grounds . . . and in failing to promulgate and enforce rules and regulations 
for their safety while so waiting.” The district was held liable. 

In addition to the three states which have waived their immunity from liability 

for all tortious acts committed by school employees, several states have in recent 
years attempted to waive their immunity as applied to certain aspects of pupil 
transportation. A North Carolina act which became effective July 1, 1953 is illustra- 
tive :*? 
Any county board of education or the board of trustees of any city administrative school 
unit, by securing liability insurance, as hereinafter provided, is hereby authorized and 
empowered to waive its governmental immunity from liability for any damage by reason 
of death, or injury to person or property, proximately caused by the negligent operation 
of any activity school bus.... 


B. Driver Liability 


The driver of a bus is not immune from liability by virtue of the fact that the 
school district is immune. This was illustrated in a North Carolina case*? where a 

*° Krasner v. Harper, 82 S.E.2d 267, 272 (Ga. Ct. App. 1954). 

*° Barth v. Central School District No. 1, 278 App. Div. 585, 102 N.Y.S.2d 263, 265 (2d Dep't 


1951). 
§21N.C. Gen. Stat. §115-45.1 (1953 Supp.). 
** Hansley v. Tilton, 234 N.C. 3, 8, 65 S.E.2d 300, 303 (1951). 
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driver of a bus contended that since the school district was not liable for injuries 
growing out of the negligence of officers, agents, or employees, he, as an employee 
of the district, was also clothed with governmental immunity and exempt from 
liability. As in other similar cases the court denied such reasoning and stated: 


Undoubtedly the county board of education, as an agency or instrumentality of the State, 
enjoys immunity to liability for injury or loss resulting from the negligence of the driver 
of its school bus... . But the driver of the school bus, who is a mere employee per- 
forming a mechanical task, is personally liable for his own actionable negligence. 


A school bus driver is not necessarily free from liability in bus accidents merely 
because of exercising ordinary care. The courts have repeatedly ruled that unless 
“extreme” and “extraordinary” care is exercised the driver may be held liable. Re- 
gardless of whether the driver is a “common carrier” or “private carrier” this legal 
principle prevails. For example, in an applicable Illinois case** the court explained 
that “we do not deem it to be controlling whether the defendant was a common 
carrier or a private carrier, for it is our opinion from the facts in this case that it was 
the duty of the defendant to operate the bus with the highest degree of care con- 
sistent with the practical operation of the bus.” 

Liability for failure of bus drivers to exercise extreme care while transporting 
pupils is illustrated in a recent Georgia case** where a bus driver was driving a bus 
load of children at a moderate rate of speed with the bus windows open. A pro- 
truding limb of a tree hit a child in the bus and put out his eye. In affirming the 
judgment of a lower court in favor of the plaintiff, the court stated in the syllabus: 
An operator of a bus transporting children to and from school is a common carrier. 
His duty is to exercise extraordinary care for the safety of the passengers. Where . 
the evidence authorizes the jury to find that the operator did not . . . exercise such 


degree of care as the law imposed, such operator becomes responsible in damages for 
the injuries received by the passengers. 


The liability of a school bus driver is not limited to the manner in which the bus 
is driven. He is also liable for damages resulting from injury of the children 
caused by unsupervised conduct in the bus. In a case*® where a child’s eye was in- 
jured by a paper clip propelled by a rubber band in the hands of a boy being trans- 
ported, the bus driver was held liable for not having maintained proper conduct in 
the bus. 

In numerous instances the school bus operator has been held liable for a child’s 
injury occurring after having left the bus. For example, in North Carolina the 
rules of the State Board of Education expressly provide that the driver must “super- 
vise the activities of children discharged from the bus until they have crossed the 
highway in safety or are otherwise out of danger” and that he “shall not start the 
school bus until pupils are seen to be out of danger.” A driver disregarded the reg- 

*® Van Cleave v. Illini Coach Co., 344 Ill.App. 127, 129, 100 N.E.2d 398, 399 (1951). 


** Eason v. Crews, 88 Ga. App. 602, 77 S.E.2d 245, 246 (1953). 
®® Maley v. Children’s Bus Service, 117 N.Y.S.2d 888 (Sup.Ct. 1952). 
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ulations, with the consequence that a school child, after leaving the bus, started 
across the road in front of it and was hit by it and fatally injured. The Industrial 
Commission, which is vested with authority to hear claims, found the driver guilty 
of negligence which was the proximate cause of the accident. In upholding the 
Commission’s decision, the Supreme Court stated that “his [the bus driver’s] passen- 
gers are in his care and he knows many of them must cross the road after they alight 
from the bus. It is his duty to see that those who do alight are in places of safety 
before he again puts his vehicle in motion.”** 

The Supreme Court of Wisconsin pointed out that a school bus driver has a duty 
to a pupil passenger “to provide a safe place to alight and .. . to permit her to reach 
a place of safety before starting: up the vehicle.”*’ In another instance a nine-year 
old boy was permitted to alight from the bus into a heavily traveled highway where 
he was hit and seriously injured. The court emphasized that “whether or not a 
place of deposit is a place of safety cannot be determined solely by whether or not 
one would be safe if he remained on the spot.”** 

The cases cited thus far are illustrative but by no means exhaustive in determining 
who is liable for injuries incurred in pupil transportation. Just one more case may 
be cited by way of summarizing the allocation of liability when a pupil is injured 
in the process of transportation. In this case*® four different parties were charged 
with liability when a motorist, in passing a parked school bus, struck a seven-year- 
old girl as she was crossing the street after alighting from the bus. In allocating 
liability for damages, the Court of Appeals of Louisiana reasoned: (1) A school 
district is an agent of the State and is not liable for torts committed by its trustees 
as employees, in absence of a statute imposing such liability. Therefore the school 
board was not liable. (2) Under a policy written for the school board, damages 
resulting from school buildings were covered but not those from buses or other 
vehicles, and therefore the insurer was not liable. (It was merely the limited terms 
of the insurance contract which released the insurer from liability.) (3) The failure 
of the school bus driver to warn the child was a breach of the driver’s duty as a 
carrier. He, therefore, was liable. (4) Where a school bus, having all the physical 
characteristics of a school bus, was stopped beside the road with other vehicles 
stopped behind it, a motorist was negligent in passing the school bus and therefore 
was liable for injuries inflicted upon the student. Consequently, the Louisiana 
Court of Appeals rendered a judgment against the bus driver and the motorist. 


C. Liability Insurance 
Due to the fact that in forty-five states the school district cannot be held liable for 
injuries growing out of the negligence of its employees, and that frequently the 
employees are financially unable to pay the damages resulting from their negligent 


*° Greene v. Mitchell County Board of Education, 237 N.C. 336, 340, 75 S.E.2d 129, 131 (1953). 
*T Lempke v. Cummings, 253 Wis. 570, 572, 34 N.W.2d 673, 674 (1948). 

*® Davidson v. Horne, 86 Ga.App. 220, 226, 71 S.E.2d 464, 468-469 (1952). 

*° Mire v. Lafourche Parish School Board, 62 So.2d 541 (La. 1953). 
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acts, some legislatures have attempted to protect innocent school children and their 
parents by insuring against liability. 

Insurance against liability, however, meets with numerous legal obstacles. Be- 
cause the district is without liability, the courts have generally held that it is without 
power to spend public funds for liability insurance unless a statute permits it. To 
spend funds in such a manner, it is held, is not only a waste of public funds but 
an illegal expenditure as well. Protection against a loss for which there can be no 
district liability is unnecessary. 

The position of the school district with respect to liability for personal injuries 
or property damages incurred in pupil transportation because of special legislation 
relating to liability insurance is far from clear in many states. So many differences 
in legislative enactments and legal interpretations within the different states prevail 
that there can scarcely be said to be any general trend or common practice. In 
some states school money cannot be used legally to purchase liability insurance; in 
others the law requires that such insurance be purchased; while in others it is a 
matter of local option. Some states have enacted legislation of a permissive type 
authorizing the use of school money for the purchase of liability insurance for 
pupil transportation but at the same time have sought to maintain the position of 
district immunity. 

Where the legislature authorizes the school district to purchase liability insurance, 
the district does not necessarily waive its immunity. Moreover, the driver of a 
school bus is not immune from liability merely because the district purchases liability 
insurance against bus accidents. If a jury finds the bus driver negligent, the plaintiff 
may recover to the extent of the insurance coverage. If, however, the verdict exceeds 
the insurance coverage, the plaintiff has no redress against the school district to 
recover the remainder.” 

In Georgia the school board is authorized and required by state law to cause poli- 
cies of insurance to be issued insuring the children riding in the buses as well as the 
general public against death, bodily injury and property damage resulting from 
accidents in which buses are involved. In a recent case*? the Court of Appeals of 
Georgia quoted the statute that “nothing . . . in this law shall be construed as im- 
posing legal liability upon such boards on account of such accidents. ... Wherever 
an insurance company issues a policy containing such a provision, the company 
shall not be estopped to deny its liability thereunder on account of the nonliability 
of said board.” 

ConcLusions 

It may be concluded from the foregoing that much of the litigation on pupil 
transportation is caused by the inadequacy and ambiguity of statutory provisions. 
In view of the fact that pupil transportation constitutes such an important, costly, 
and hazardous public enterprise it would seem that legislatures would do well to 


*° Rittmiller v. School District No. 84, 104 F. Supp. 187 (D. Minn. 1952). 
“1 Krasner v. Harper, 82 S.E.2d 267, 273 (Ga. Ct. App. 1954). 
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make a thorough appraisal of their pupil transportation laws to determine wherein 
improvements might be made. The litigated questions should indicate the points 
on which existing laws are unsatisfactory and vague. 

Considerable litigation would be avoided if provisions for pupil transportation 
were clearly expressed in the statutes rather than being merely implied. This would 
not necessarily deprive school boards of exercising discretionary authority in dealing 
with the subject. In fact, the statutes could be explicit in defining school board dis- 
cretionary authority over pupil transportation within the general laws of the state. 

Questions concerning authorization and obligation to provide transportation for 
pupils would arise less frequently f considerable discretionary authority for issuing 
regulations were granted to the state board of education. In states where the ad- 
ministrative control and financial support of schools are highly centralized, it would 
be well for the authority over pupil transportation to be similarly centralized. 

One reason why many pupil transportation laws are unsatisfactory is that they 
were enacted when the needs for such services were different, and have not been 
amended to meet the conditions of changing times. For example, the recent con- 
solidation of schools has done away largely with the one-room schoolhouse, so that 
now many children must travel much further to get to school. Moreover, modern 
transportation has increased hazards of travel for children who walk to school. For 
these reasons, and the fact that the compulsory school attendance laws are enforced 
more rigorously, it appears that the furnishing of pupil transportation is more oblig- 
atory on the state than formerly. 


Regardless of the adequacy of transportational laws, every school administrator 
and board member should have a thorough knowledge of their provisions and 
judicial interpretations. Where the law is vague or ambiguous, the board should 
seek legal interpretation from the attorney general's office. In some instances it may 
even be advisable to have a test case in order to determine the legality of an act 
rather than to permit uncertainties to develop into community animosity and costly 


litigation. 

Authorization or prohibition for school boards to expend public funds for the 
transportation of children to nonpublic schools may be found in the constitutional 
and statutory provisions of the respective states. This practice does not at present 
violate provisions of the Federal Constitution. It should be pointed out, however, 
that the constitutionality of statutory authorization for providing transportation of 
parochial school children at public expense was upheld by the narrowest majority 
possible (5 to 4) in the Supreme Court by the contention that the practice constitutes 
an “incidental aid” for the benefit of the children involved. If, however, other 
school costs eventually find their way into the same category, they could con- 
ceivably develop such a “suljstantial aid” as to reverse judicial opinion. 

In most states the allocation of liability for personal injuries incurred in pupil 
transportation is uncertain and unsatisfactory. The simplest remedy would be to 
abrogate the immunity from liability of school districts so that persons could recover 
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damages for injuries resulting from the negligent or improper acts of school officers 
and employees. 

As yet, legislatures appear reluctant to enact laws which would provide for 
complete abrogation of school district immunity. With the proper motivation from 
educational organizations and others, however, legislators might be willing to enact 
legislation which would waive district immunity as applied to pupil transportation. 
At least the attempt should be made to legalize the purchase of liability insurance 
for the purpose of paying damages to persons sustaining injuries proximately caused 
by the negligent operation of motor vehicles used in transporting school children. 

The waiving of district immunity and the legalizing of liability insurance are 
obligations which rest with the legislature. The safety of the children while being 
transported to and from school, however, is a matter for which the local school 
officials must assume responsibility. They are responsible for the careful selection 
of school bus drivers so that the children are not made victims of reckless driving. 
Moreover, it is their duty to inform bus drivers of the personal liability of the latter 
in the event of accidents resulting from negligence. 

The mere fact that school officials are exempt from /egal liability for the tortious 
acts of their employees imposes upon them a greater moral liability to avoid and 
eliminate, as much as possible, the dangers involved in pupil transportation. 





PERSONAL INJURY LITIGATION IN SCHOOL CASES 


VERNON X. MILiER* 


The case law on school torts has been controlled by propositions of the taught law 
that are unreal and obsolete in an era of risk-shifting and insuring. Nor is that 
condition unusual in torts where lawmaking and administration have been inter- 
locked and codification has been superficial. Although workmen’s compensation is 
an exception, lawmen have not produced much comprehensive legisl.tion on torts.’ 

Obviously there is much leyislation touching personal injury litigation. There 
are statutory schemes on survival of actions? and on the allowing of claims because 
of death by wrongful acts,® some declaratory propositions on fault and defamation,‘ 
and occasionally something like a retraction statute in libel® or a statute on extended 
liability for automobile-using,® but most legislation touching torts is local and 
special. Much of it is penal, and much of it is in city ordinances. It becomes im- 
portant in tort cases through the doctrine of negligence per se.’ Most of the tort 
law vocabulary and the taught propositions are derived from an era of individualism 
when it was supposed literally that tortfeasors could pay for their conduct, but this 
special legislation by ordinance or statute, relating to particular businesses, persons 
or places, and conditioned by the doctrine of respondeat superior, smacks of status 
and absolute liability. It becomes practicable when typical risks and costs can be 


charged to overhead and reduced by insurance. Except for these special regulatory 
laws and instances such as workmen’s compensation or extended liability for auto- 
mobile-using, lawmaking and codification in torts have not caught up with the facts 
of life.® 

Some of the taught-law propositions have been flexible enough and ambiguous 
enough to allow for case-law trends consistent with the social picture of the 1950’s 


* A.B. 1923, LL.B. 1925, University of Minnesota; J.S.D. 1929, Yale University. Member of the 
Minnesota and Wisconsin bars; Dean and Professor of Law, Catholic University of America. 

*See the chapter on “Offenses and Quasi Offenses” in the La. Civiz Cope Arts. 2315-2324. In it 
are included basic propositions on fault, respondeat superior, and parent and child; something on the 
responsibility of animal owners and building owners; and the Louisiana propositions on survival of tort 
actions and actions for wrongful death. There is not much in the chapter that is not declaratory 
of customary law. As long as the fault thesis is basic in torts, there is little room for codification. Ad- 
ministration, not lawmaking, is the dominant process. 

* See Comment, 1 Loyora L. Rev. 84 (1941). 

At common law a cause of action died with the decedent. The death of either one—a prospective 
plaintiff or a prospective defendant—could affect a case. Some states have been slow to afford relief 
when a prospective defendant dies before he can be served with process. Cf. Cal. Laws 1949, c. 1380, 
Ca. Crv. Cope §956. See also Comment, 4 Loyora L. REv. 75 (1947). 

’  ® See Comment, 1 Loyora L. Rev. 84 (1941). 

“See La. Civic Cope Art. 2315; Cat. Civ. Cope §§1708, 1714. 

* Cal. Laws 1945, c. 1489, Cat. Civ. Cong, §48a; 35 MINN. STaT. ANN. §548.06 (1947). 

® Ca. VenIcLe Cope §402 Deering (1948); 12 Minn. Stat. ANN. §170.54 (1946). 

* See CLARENCE Morris on Torts 64-77 (1954). Cf. Book Review, 42 Caur. L. Rev. 205, 206 (1954). 

* You can second guess yourself on a proposition like this. The comments in note 1 supra are ap- 
plicable. Except as remedial legislation touches the fault standard, extensive codification is not practicable. 
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when cost-sharing and burden-carrying can be spread over wide bases. Without 
that, it is likely that there would have been more comprehensive and revolutionary 
kinds of tort legislation. The standard of the reasonably prudent man, the proposi- 
tions on foreseeability and proximate cause, the Andrews’ approach, and even scope 
of employment, must be administered under the judge and jury system in which 
issues of law and issues of fact are not clear-cut functionally. Neither judges’ de- 
cisions nor juries’ verdicts become crystallized into precedents. Instructions and 
verdicts in tort cases reflect administration rather than lawmaking because circum- 
stances of time and place, occasions and relationships, are the vital factors in decision- 
making, and the variety is infinite. Posicy choices by judges or jurors are like 
special legislation for classes of persons on special levels, but the decisions affect only 
the parties in the cases. Although much of the law talk in torts is reduced to in- 
structions in everyday cases and stems from an orthodoxy as old as the early nine- 
teenth century, the differences in case law trends over the last fifty years are obvious. 
Today there are fewer directed verdicts on scope of employment, negiigence or not, 
intervening cause, and remoteness. The results smack of the twentieth century and 
a highly integrated society. Men are obligated often to their neighbors whatever 
they may have intended because many obligations among citizens are legal in a 
society where social action is organic and normal. 

All of the taught law of torts is not encompassed in the doctrines of the reasonably 
prudent man and proximate cause. There have been special rules of limitation such 
as “fellow-servant” and the rule of Winterbottom v. Wright. Perhaps by accident, 
English judges in the eighteenth century began to exploit the doctrine of respondeat 
superior without which casualty insurance would have been unlikely. There are 
legalists today who detest the doctrine." Perhaps respondeat superior is inconsistent 
with the fault thesis and it may be an anomaly in the law, but even in the eighteenth 
century the master-servant relationship was sufficient to absorb some of the costs 
suffered by strangers through the conduct of some judgment-proof tortfeasors. Dur- 
ing the 1830’s, however, the English judges sensed that employers could be over- 
whelmed by the costs of servants’ torts, particularly when the third persons affected 
were neither customers nor neighbors of the employer-defendants.* Casualty in- 


* Priestley v. Fowler, 3 M. & W. 2, 150 Eng. Rep. 1030 (Ex. 1838). Priestley v. Fowler and the 
fellow-servant rule are almost synonymous. Nevertheless, it was in subsequent American cases that the 
rule was expounded and refined. Cf. Farwell v. Boston & Worcester R.R. Corporation, 4 Metc. 49, 38 
Am. Dec. 339 (Mass. 1842); Murray v. South Carolina R.R., 1 McMullan 385, 36 Am. Dec. 268 (S. C. 
1841). See Miller, The Master-Servant Concept and Judge-Made Law, 1 Lovota L. Rev. 25, 27-30 
(1941). 

2910 M. & W. 109, 152 Eng. Rep. 402 (Ex. 1842). 

*2'You think of one dean under whom you served many years ago who presented torts as if anything 
smacking of absolute liability was anathema. He was sure that the doctrine of respondeat superior 
was wrong and that Green v, General Petroleum Company [205 Cal. 328, 270 Pac. 952 (1928)] was an 
abomination. It is your author’s guess that some other lawmen might agree with the old dean about 
the Green case. 

*2In neither of the two cases—Priestley or Winterbottom—did the court announce a principle as 
such, but in several of their judgments the Barons expressed their fears as to the consequences if re- 
sponsibility were not limited absolutely. 





62 Law AND CoNTEMPORARY PROBLEMS 


surance was unknown in 1830. Priestley v. Fowler and Winterbottom v. Wright 
were the immediate results. 

The fellow-servant rule, the rule on privity of contract, and the two leading cases 
are interesting to lawyers even today. So are the refinements and the exceptions to 
the rules, but an exposition of that story is beyond the scope of this paper. Almost 
all of the learning on the fellow-servant doctrine is obsolete because of workmen’s 
compensation, although Winterbottom v. Wright is a potent legalism still in spite 
of Judge Cardozo and the MacPherson case.’* One kind of legalism can generate 
another. Breach of warranty in the law of sales has afforded an escape from Winter- 
bottom v. Wright.“* The breach of warranty digression permits results consistent 
with status obligations and risk-shifting possibilities."* It points up also the in- 
adequacies and the artificialities of the literal taught law. 

Litigation in school cases has been affected by taught-law doctrines comparable 
to the fellow-servant rule and the rule on privity of contract. At least in school 
cases the taught-law rules are negative, and the defenses are sufficient to exclude a 
plaintiff from relief without an inquiry into the merits of a case. Also in school cases 
decisions have hardened into precedents carrying the weight of authority and allow- 
ing for refinements and exceptions and stimulating some planning of remedial 
legislation. In the private school cases the absolute defense is the doctrine of im- 
munity from suit for charitable corporations.’® In public school cases it is the doc- 
trine of state immunity.’’ Reasons for the doctrines seem more plausible, perhaps, 
than reasons offered for the fellow-servant rule and Winterbottom v. Wright. It is 


*® MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). With this case you like 
to compare Judge Sanborn’s opinion in Huset v. J. I. Case Threshing Mach. Co. [120 Fed. 865 (8th Cir. 
1903)]. You think Sanborn was the legalist par excellence in that case where he was trying to justify 
the wise public policy supporting the privity of contract limitation and trying also to pour logic into 
the exceptions and refinements. You wonder about the case and whether or not the plaintiff’s lawyer 
ever could build a record to support a finding that someone in the company knew when the machine 
was processed that it could not be used. The case was decided for the plaintiff on a demurrer to a 
complaint. 

** The possibilities are indicated in a New York case: Ryan v. Progressive Grocery Stores, 255 N.Y. 
388, 175 N.E. 105 (1931). The purchaser had asked for a particular brand of wrapped bread. He 
did not rely on the retailer’s recommendation. There was a pin in the loaf, and the plaintiff suffered 
a personal injury when he cut his mouth on the pin. The retailer was responsible, the court said, 
because of the breach of the warranty of merchantability. The absolute liability implications are 
obvious. Some courts would restrict the retailer’s responsibility to those instances where he recom- 
mends the purchase. See Curtiss Candy Co. v. Johnson, 163 Miss. 426, 141 So. 762 (1932). In food- 
product cases the California courts have accepted the result of the New York case although the judges 
have discussed only the warranty of quality. Gendraux v. Maurice Mercantile Co., 4 Cal.2d 206, 47 
P.2d 708 (1935); Vaccarezza v. Sanguinetti, 71 Cal. App. 2d 687, 163 P.2d 470 (1945) (purchaser was 
successful on the breach of warranty theory in a personal injury case against both retailer and processor). 
On the warranty of fitness theory against other kinds of merchandisers, see: Sears, Roebuck & Co. v. 
Marhenke, 121 F.2d 598 (oth Cir. 1941); and Deffebach v. Lansburgh & Bro. Co., 150 F.2d 591 (D.C. 
Cir. 1945). 

*® See Traynor, J., concurring in Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 462, 150 P.2d 
436, 440 (1944). 

**It is important here to emphasize a condition in the case law on charities. Most of the litigation 
on charities relates to hospitals rather than to schools or churches or social clubs, but the propositions are 
effective in all charity cases. See 10 AM. Jur. 687 et seq. 

17 47 AM. JuR. 334 ef seq. 
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argued that the assets of a private charity’* cannot be wasted through litigation and 
that the normal functioning of government cannot be reduced through the levying of 
executions and the running up of costs in litigation that is not related to the public 
interest. All of which sounds academic in 1954 except when some judge, relying on 
authority, offers a trite exposition of the taught law. 

In the private school cases judges are becoming realists. Trends in that direction 
have been noticeable in recent years. Insurance possibilities have been detected as 
sufficient to justify a break with authority and precedent.’® But the path to reality 
has been devious. Many years ago it was decided in some courts that strangers to 
the trust are not affected by the special privilege of the charity.”” In school cases 
that could protect tradesmen and visitors but not pupils or teachers.*" Charities 
cannot rely on the immunity defense when beneficiaries have been injured by in- 
competent or untrained employees.” Sometimes private charities have bargained 
with their insurers that the companies shall not assert a private charity’s defense 
when an insurer’s counsel represents the charity as a defendant in a tort case. The 
Illinois court has recognized that kind of contract as binding on the insurer.?* In 
Maryland there is a statute in which the legislature has prescribed that an insurance 
carrier cannot assert a charity’s defense of immunity from suit.** There has been 
some litigation under the statute affecting public institutions like schools and hos- 
pitals, and there is reason to believe that the Maryland courts will recognize the 


® The definitions of a charity are broad and flexible. A non-profit school is a charity although tuition 
rates are high. That a school or a hospital is subsidized or endowed in part and that some free beds or 
scholarships are offered to patients or students is evidence of an institution’s status. Jurjevich v. Hotel 
Dieu, 11 So.2d 632, 634 (La. App. 1943). The selling of religious articles at a church does not affect 
the status of the church. Cullen v. Schmit, 139 Ohio St. 194, 39 N.E.2d 146 (1942). But a charity’s 
immunity does not extend to cover the operating of commercial properties although income from the 
properties may be used to subsidize the school. Rhodes v. Millsaps College, 179 Miss. 596, 176 So. 
253 (1937). Also the immunity does not cover the operating of motor vehicles in carrying on the 
functions of the charity. Winslow v. Veterans of Foreign Wars Home, 328 Mich. 488, 49 N.W.2d 19 
(1950). 

® Noel v. Menninger Foundation, 267 P.2d 934 (Kan. 1954); Pierce v. Yakima Valley Memorial 
Hosp. Ass’n, 43 Wash. 2d 162, 260 P.2d 765 (1953); McMullen v. Ursuline Order of Sisters, 56 N.M. 
570, 246 P.2d 1052 (1952); Moeller v. Hauser, 54 N.W.2d 639 (Minn. 1952); Malloy v. Fong, 37 
Cal.zd 356, 232 P.2d 241 (1951); Durney v. St. Francis Hospital, 83 A.2d 753 (Del. Sup. Ct. 1951); 
Foster v. Roman Catholic Diocese of Vermont, 116 Vt. 124, 70 A.2d 230 (1950); President and Directors 
of Georgetown College v. Hughes, 130 F.2d 810 (D.C. Cir. 1942). Nevertheless, some courts are 
adamant and cling still to the old judge-made rule. Jones v. St. Mary’s Roman Catholic Church, 7 N.J. 
583, 82 A.2d 187 (1951); Bond v. City of Pittsburgh, 368 Pa. 404, 84 A.2d 328 (1951). Cf. Tuengel 
v. City of Sitka, 118 F. Supp. 399 (D.C. Alaska, 1954) (court followed the current trend in charity 
cases against a state hospital). 

2° Winslow v. Veterans of Foreign Wars Home, 328 Mich. 488, 44 N.W.2d 19 (1950); Nickerson v. 
Laconia Hospital Ass’n, 96 N.H. 482, 79 A.2d 5 (1951); Walker v. Memorial Hospital, 187 Va. 5, 45 
S.E.2d 898 (1948). 

"2 But see Southern Methodist University v. Clayton, 142 Tex. 179, 176 S.W.2d 749 (1943). The 
Texas court refused to recognize any exceptions, even for strangers, when a private school was a de- 
fendant. 

*® Haliburton v. General Hospital Society, 133 Conn. 61, 48 A.2d 261 (1946); see Esposito v. Henry 
H. Stambaugh Auditorium Ass’n, 77 N.E.2d 111, 112 (Ohio App. 1946). 

7° Wendt v. Servite Fathers, 332 Ill. App. 618, 76 N.E.2d 342 (1947) (a school case); Moore v. 
Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950). 

** Md. Laws 1947, c. 900, Mp. Cope art. 48A, §82 (1951). 
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law as effective even in the public agency cases.”> In Tennessee*® and Colorado*’ 
the courts have devised a routine which may help judges in other states to satisfy 
their professional scruples. Judgment at the suit of a private person can be entered 
against’ a school, a hospital or a church, but the judgment can be satisfied only out 
of assets which are not related to trust. Contracts for casualty insurance are such 
assets. 

Most of these exceptions by devious paths are important only when a charity is 
insured. Important as that is in the great quantity of cases, it leaves the basic premise 
unaffected. The exceptions are refinements of the rule, and the rule remains a part 
of the taught law. Currently some courts are reaching directly for the target.”* 
The rule is bad because charities, like other institutions, can purchase casualty in- 
surance, and overhead costs are relatively low.*® But judges have had to labor hard to 
reach the goal. The experiences in the State of Washington, perhaps, are typical. 
Exceptions were recognized, but until 1953 the supreme court was adamant. Sev- 
eral times it was solicited to change the rule.*° Finally, when the older case law was 
overturned, two of the judges dissented and called for help from the legislature.** 
Nevertheless, prophecy in private school cases is easy. Most courts will discount 
the immunity defense in all charity cases. If judges do not respond with case-law 
openings, legislation will be forthcoming. The text of remedial statutes can be simple 
and positive.*? Alert legislators will not be stymied long by judge-made legalisms.** 

The public school cases cannot be diagnosed so easily. Nor are the remedies 
simple. Remedial legislation for these cases demands some planning and correlating 
with other programs because the doctrine of state immunity on some levels is not 
academic. That the “king can do no wrong” is good history. As a practical solu- 


*° Thomas v. Board of County Comm'rs, 200 Md. 554, 92 A.2d 452 (1952). In this case a county 
institution was the defendant. The case was settled for the plaintiff after this appeal in which a new 
trial was ordered to permit the plaintiff to amend his pleadings to allege the fact of insurance and to 
argue on the statute. So the author was informed by plaintiff's counsel. 

** Anderson v, Armstrong, 180 Tenn. 56, 171 S.W.2d 401 (1943). 

*™St. Luke’s Hospital Ass’n v. Long, 125 Colo. 25, 240 P.2d 917 (1952). 

*® See the cases cited in note 19, supra. 

*° See Hamley, J., in Pierce v. Yakima Valiey Memorial Hospital Ass’n, 43 Wash. 2d 162 at 172, 260 
P.zd 765, at 771: “The taking of liability insurance could create no liability where none before 
existed. . . . The fact that the protection afforded by liability insurance is now available to charitable 
institutions generally is nevertheless appropriate for consideration, where the question is whether, as a 
matter of public policy, such institutions need immunity.” 

** Magnuson v. Swedish Hospital, 99 Wash. 399, 169 P.2d 828 (1918); Miller v. Mohr, 198 Wash. 
619, 89 P.zd 807 (1939); Weiss v. Swedish Hospital, 16 Wash. 2d 446, 133 P.2d 978 (1943). 

** Pierce v. Yakima Valley Memorial Hospital Ass’n, 43 Wash, 2d 162, 260 P.2d 765 (1953). This 
is an interesting reaction. It is so typical that it cannot be described as a phenomenon. The taught-law 
Propositions are judge-made originally. Thereafter classical minded judges refuse to re-examine them 
however inadequate they may be in the light of subsequent experiences. To the legalist that represents 
the effect of precedent in a government of law. It is an impossible approach in the field of con- 
stitutional interpretation. In the area of private civil and commercial law the combination of judge-made 
revisions and refinements together with remedial legislation, piece by piece, is sufficient usually to let 
political action approach the level of the common good. 

** The Maryland statute [Md. Laws 1947, c. 900, cited in note 24 supra] is a three-quarters kind of 
remedy. 

** The comments in note 31 supra are pertinent additions also to the text at this place. 
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tion in law suits, it sounds unreal. But the idea of state immunity can serve a useful 
function even today, if there is afforded with it some other routine as a substitute 
for ordinary litigation in adjusting disputes between private citizens and political 
agencies. Torts in school cases are affected by the doctrine only by coincidence, and 
it has been in tort cases that judges have devised some case-law exceptions. Munici- 
palities and counties cannot escape the cost of torts committed by their agents who 
are engaged in proprietary functions.** The classifying of functions into public or 
private, governmental or proprietary, is arbitrary in practice and may not be related to 
basic differences, but the possibilities indicate a kind of practical solution in some 
instances where local agencies can maintain casualty insurance programs. Never- 
theless, these possibilities in school cases have been proscribed. Authority is one- 
sided; maintaining schools is a public function.* Nor have the courts relented to 
classify many incidents of school administration as proprietary, even when a project 
is operated for a profit. An injured patron, for example, who has paid an ad- 
mission fee to a school game, cannot evade the immunity defense.*” Although the 
public function status is not effective against a claim of nuisance, the nuisance must 
have a property association.** Plaintiffs who complain about noise, light, window- 
breaking, and playground-using must be neighbors. All of which does not suggest 
general nuisance possibilities. Bad maintenance is like ordinary negligence.® 
Although there is legislation in many states touching public agency torts, much 
of it relating especially to schools, there is nothing in any state as broad as the 
Federal Torts Claims Act.“ At the top level it is true still that the king can do no 


** 38 Am. Jur. 260 ef seq., 266. 

*® Bragg v. Board of Public Instruction, 160 Fla. 591, 36 So.2d 222 (1948); Lovell v. School District, 
172 Ore. 500, 143 P.2d 236 (1943); Farmer v. Poultney School District, 113 Vt. 147, 30 A.2d 89 (1943); 
Daszkiewicz v. Board of Education, 301 Mich. 212, 3 N.W.2d 71 (1942); Odil v. Maury County, 175 
Tenn. 550, 136 S.W.2d 500 (1940). Cf. Bingham v. Board of Education, 223 P.2d 432 (Utah 1950) 
(court sustained the immunity defense over the protest of a dissenting judge). Except for the dissenting 
opinion in the Utah case, judges have not been willing to sacrifice the public function category in school 
cases. 

*®© Thompson v. Board of Education, 12 N.J. Super. 92, 79 A.2d 100 (1951). See Elias v. Norton, 
53 Ohio App. 38, 4 N.E.2d 146 (1936) (plaintiff was allowed to go to trial in an action against the 
members of the board after he had alleged that board members individually operated the school lunch- 
room for a profit). 

*7 Reed v. Rhea County, 189 Tenn. 247, 225 S.W.2d 49 (1949); Rhoades v. School District, 115 Mont. 
352, 142 P.zd 890 (1943); cf. Smith v. Hefner, 235 N. C. 1, 68 S.E.2d 783 (1952) (school trustees had 
leased the athletic field to a professional club and the plaintiff was injured at a ball game). But see 
Watson v. School Dist., 324 Mich. 1, 36 N.W.2d 195 (1949) (court recognized the incidental profit possi- 
bility as sufficient to affect the immunity defense even when the injured plaintiff was a student). 

*® Neiman v. Common School District, 171 Kan. 237, 232 P.2d 422 (1951); Ness v. Independent 
School District, 230 Iowa 771, 298 N.W. 855 (1941); cf. Carter v. Lake City Baseball Club, 218 S.C. 
255, 62 S.E.2d 470 (1950) (injunction granted against the leasing wtra vires of the athletic field by 
school board to a baseball club). 

*° Braun v. Trustees of Victoria Indep. School District, 114 S.W.2d 947 (Tex. Civ. App. 1938); Larsen 
v. Independent School District, 223 Iowa 691, 272 N.W. 632 (1937) (plaintiff's decedent was a special 
guest invited to deliver an address to the student body). But see Bush v. City of Norwalk, 122 Conn. 
426, 189 Atl. 608 (1937) (the result was conventional but court suggested that bad maintenance and 
nuisance conditions could be sufficient for a case). 

“° For the District of Columbia Congress has prescribed a scheme for settling personal injury claims 
by administrative action of the Commissioners. The top figure is $10,000, which is not much. Even 
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wrong.*” There is no breakdown into governmental or proprietary functions, and 
except for workmen’s compensation and special legislation for particular litigants,** 
remedial legislation is directed usually toward the municipal or county levels and 
toward public corporations. 

In the State of Washington there is a general statute affecting all agencies under 
the top level.*? School cases are covered** and governmental immunity has been 
spiked, but the statute is interpreted strictly in instances that would suggest infer- 
ences of negligence against commercial proprietors because of bad maintenance,** 
and the legislature has excepted fiom the statute certain school cases involving the 
use of athletic equipment and playground apparatus.*” In Oregon there is a statute 
literally much like the one in Washington,** but that statute has been interpreted 
as permitting only a classifying of instances, case by case, according to governmental 
or proprietary functions.*7 The statute is declaratory merely of what is permitted 
by case law in most of the other states. 

In Washington the text of the statute is simple. In New York and California the 
legislation is more intricate and is devised especially for school cases, although in both 
instances the statutes are correlated with other special laws affecting other public 
agencies. Under the California statutes all local agencies can be charged in tort for 
bad maintenance where there is evidence of long-time bad conditions.*® Literally 
the law is devised to exclude inference of negligence possibilities.*® School districts 
are included among the public agencies affected, and pupils are included among 





so it represents a recent boost from $5,000. 1 D. C. Cope §§1-902, 1-904 (1951) and (Supp. 1953). 
These sections cover school cases as well as all other public agency tort claims. 

#9" Except in New York. See N.Y. Cr. Ci. Acr. §8. 

“ Before the Federal Tort Claims Act was enacted it was customary for Congress to pass special 
legislation for personal injury claimants. Cf. State ex rel. Green v. Board of Education, 133 W. Va. 750, 
58 S.E.2d 279 (1950) (the legislature had provided for the adjusting of claims through an administrative 
agency in all governmental immunity cases and the total annual appropriation for all claims was 
$50,000). In Louisiana it is not unusual for the legislature to authorize by special act the processing of 
a lawsuit by a claimant against a state agency. See the two opinions in Whitfield v. East Baton Rouge 
Parish Board, the first case, 23 So.2d 708 (La. 1945), and the second case, 43 So.2d 47 (La. 1949). In 
the first attempt the board was successful against the plaintiff on the immunity defense. Thereafter 
action against the board by this plaintiff was authorized by act of the legislature, and in the second case 
the board was successful on the merits. 

*? Wasu. Cope § 408.120 (Rem. 1951). 

** Briscoe v. School District, 32 Wash. 2d 353, 201 P. 2d 697 (1949). 

“* Morris v. Union High School District, 160 Wash. 121, 294 Pac. 998 (1931); cf. Walter v. Everett 
School Dist., 195 Wash. 45, 79 P.2d 689 (1938) (a WPA instructor was not a school teacher and the 
district was not responsible under the statute for his conduct). 

“© Was. Cope §28:58-030 (Rem. 1951). Cf. Snowden v. Kittitas County School District, 38 Wash. 
2d 691, 231 P.2d 621 (1951). 

** Ore. Comp. Laws ANN. §8-702 (Supp. 1943). 

“ Lovell v. School District, 172 Ore. 500, 143 P.2d 236 (1943); cf. Blue v. City of Union, 159 Ore. 
5, 75 P.2zd 977 (1938). 

“® Cat. Gov’r Cope §53051 (Deering 1951). 

“* School cases are affected by the inference of negligence limitations. Hough v. Orleans Elementary 
School District, 62 Cal. App. 2d 146, 144 P.2d 383 (1943). A school board is not responsible for the 
torts of students. Reithardt v. Board of Education, 43 Cal. App. 2d 629, 111 P.2d 440 (1941) (no 
evidence of inadequate supervision by teachers). 
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the persons covered. There are special sections in the California statutes affecting 
school districts only." Governing boards as such are charged with responsibility for 
the negligence of officers or employees, but intentional torts are not included. 
Claims for reimbursement must be presented to the board within ninety days or law- 
suits cannot be litigated.°* Members of a board are not personally responsible for 
tort claims but board members can be tortfeasors individually,** and governing 
boards are authorized to insure against liability. 

In New York the legislature has prescribed specifically in several sections and in 
different statutes that boards of education shall “save harmless” teachers, supervisors, 
officers or employees from daniages arising out of negligence resulting in personal 
injury or property damage." These statutes relate only to schools. One section 
affects schools in districts where the population exceeds a million,’ and the others 
cover all of the other districts.°* In effect New York State is divided by the legis- 
lature between New York City and the rest of the state. In the section affecting 
the city there is in addition to the “save harmless” clause a direct liability provision. 
In the sections pertaining to the other areas it is provided that district boards can 
arrange for insurance or can act as self insurers. Under either arrangement the 
courts have held that a school district is a proper party in a tort case. In practice the 
results in the cases affecting the city and those affecting the other areas are approxi- 
mately the same.”® And there is reason to conclude that the New York cases are 
not loaded against res ipsa loguitur and inferences of negligence. The cases are 


controlled also by other statutes in which regulations are effected about school equip- 


5° Cat. Gov’r Cope §53050 (Deering 1951). 

®1 Cat. Epuc. Cope §§1007, 1008, 1026-1029 (Deering 1952). 

*? Cat. Epuc. Cope §1007 (Deering 1952). The cases are many and the interpretations are broad 

except as they are controlled by actual knowledge limitations. See Bellman v. San Francisco High 
School District, 11 Cal.2d 576, 81 P.2d 894 (1938); Hanson v. Reedley Joint Union High School District, 
43 Cal. App. 2d 643, 111 P.2d 415 (1941) (district responsible in a case involving a privately owned car 
because school authorities had permitted and paid for the carrying of a student from the school to her 
home). 
58 Cat. Epuc. Cope §1007 (Deering 1952). It is difficult to appraise the case law on notice. If action 
is begun within the go day period, the filing of notice is not important. Porter v. Bakersfield & Kern 
Electric Ry., 36 Cal. 2d 582, 225 P.2d 223 (1950). The notice itself may be phrased informally. Ridge 
v.. Boulder Creek Union Junior-Senior High School District, 60 Cal. App. 2d 453, 140 P.2d 990 (1943). 
Nevertheless, the filing of some sort of written notice is esssential, and a plaintiff who has not filed is 
barred even when it appears he -was misinformed about his claim by the district’s insurer. Brown v. 
Sequoia Union High School, 89 Cal. App. 2d 604, 201 P.2d 66 (1949). 

5*CaLt. Epuc. Cope §1026 (Deering 1952). For a possibility indicating how board members 
can be tortfeasors, see Whit v. Reed, 239 S.W.2d 489 (Ky. 1951). For a case where a school teacher was 
a tortfeasor in a maintenance case and was covered by personal liability insurance, see Brooks v. Jacobs, 
139 Me. 371, 31 A.2d 414 (1943). The author was informed by the plaintiff’s attorney that the insurer 
settled the case after a new trial was ordered by the appellate court. 

®5 Cat. Epuc. Cope §1029 (Deering 1952). 

5° NLY. Epuc. Law §2560, 2562, 3023, 3024. 

57 Id. §2560. 


®8 Id. §§3023, 3024. 
°° Under the New York City section, see Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 


474 (1949); and Reeder v. Board of Education, 265 App. Div. 158, 38 N.Y.S.2d 55 (2d Dep’t 1942). 
Under the other sections, see Miller v. Board of Education, 291 N.Y. 25, 50 N.E.2d 529 (1943); and 
Edkins v. Board of Education, 287 N.Y. 505, 41 N.E.2d 75 (1942). 
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ment, curriculum, personnel and such, leaving little discretion to board members. 
If any instance of personal injury or property damage can be related to a default 
under these other statutes, it is evidence of negligence on the part of board members. 

Under the New York, California and Washington statutes much of the punch 
is gone from the immunity defense in school cases. In New Jersey there is a “save 
harmless” statute,°* and the New Jersey experiences illustrate the inadequacies of 
this kind of remedy. Usually a remedial statute like it must be correlated with other 
regulations, and the text of such a statute may be literally restrictive. Both of these 
factors have affected the cases under the statute in New Jersey. First of all the New 
Jersey legislation is drafted literally in the interest of teachers and administrative 
personnel, which excludes janitors and maintenance workers, School boards are 
directed to provide counsel for all employees who are defendants in tort actions.®* 
Boards can purchase insurance protection for employees, or they may act as self 
insurers, but tort claims against public schools are also controlled by another statute.** 
School districts cannot be charged with responsibility directly. Consequently the 
New Jersey courts have held that a school district is not a proper party when a 
teacher is a defendant.** Perhaps most often school districts contract directly with 
insurance companies for protection covering teachers and board members as in- 
sureds. In that event whether or not a school district can be made a party is aca- 
demic. But when there is no insurance contract behind the law suit, a plaintiff's 
lawyer is faced with a dilemma. If he does sue a school teacher and if he does get 
a judgment against the teacher, how does he reach the district’s obligations? Lit- 
erally the school district must reimburse the teacher for what his tort has cost him. 
Nevertheless, it is not likely that any court would permit a district to evade responsi- 
bility where a school teacher is judgment-proof.® Supplementary proceedings in aid 
of execution comparable to garnishment should be an adequate remedy. 

The simple “save harmless” kind of statute is not widely used. In addition to 
the one in New Jersey, there is one like it in Connecticut. Currently there is no 
case law under the Connecticut statute. As a remedial statute this kind of scheme 
does not erase sufficiently the effects of the immunity defense. Even when a school 
district can be included as a party, if responsibility depends on there being an ascer- 


®° See particularly Edkins v. Board of Education, 287 N.Y. 505, 4x N.E.2d 75 (1942); and Govel 
v. Board of Education, 267 App. Div. 621, 48 N.Y.S.2d 299 (3d Dep’t 1944), aff'd, 293 N.Y. 928, 60 
N.E.2d 133 (1944). As illustrative of the statutory regulations, see the general powers and limitations 
on board members in Section 868 of the Education Law, and see the references to Section 256 of the 
Labor Law and Sections 695 and 696 of the Education Law which were discussed in the two cases cited. 

®t N. J. Svat. ANN. §18:5-50.4 (1940). 

*®NJ. Stat. Ann. §18:5-50.2 (Supp. 1953). The board is not required to provide counsel for 
teachers who have inflicted corporal punishment on pupils. See also N.J. Strat. ANN. §18:5-50.3 (1940). 

°8 NJ. Star. ANN. §18.5-30 (1940) 

*Tripus v. Peterson, 11 N.J. Super. 282, 78 A.2d 149 (1950); Falcone v. Board of Education, 17 
N.J. Misc. 75, 4 A.2d 687 (1939). 

*® See Falcone v. Board of Education, 17 N.J. Misc. at 77, 4 A.2d at 688-689 (1939). 

** Conn. GEN. Stat. tit 13, c. 71, §§1494, 1495 (1949) as amended, Conn. Laws 1949, c. 163 and 
Conn. Laws 1951, c. 113. There is no case law under the Connecticut statute. Apparently all employees 
are covered, and there is some doubt as to whether or not instances of corporal punishment are included. 
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tained tortfeasor, either teacher or janitor, there is still left unaffected by the statute 
most of the cases arising from defective premises.** It is not practicable often to 
identify one person as a tortfeasor in a bad maintenance case. ‘ihe cases under the 
New York “save harmless” statute do point a way to inference of negligence possi- 
bilities. 

Automobile-using generates well over half of all personal injury litigation. 
Neither judges nor legislators have been so stubborn that they have not tried to con- 
trol the immunity defenses in vehicle cases.°* Much of the classifying into public 
and private functions has been effected in these cases.°* In many states there are 
laws touching school bus driving and authorizing payments by school districts for 
limited insurance protection. The whole subject of bus-driving, automobile casualty 
risks, and insuring is the subject of another paper in this symposium. It is sufficient 
here to indicate that this legislation is remedial in a limited way. Sometimes school 
districts are permitted to insure for limited sums,” or it is specified that bus drivers 
shall be required to furnish indemnity bonds."’ Currently there is a trend toward 
statutory waiver of the immunity defense in school bus cases. There is reason to 
argue that the interest of the districts in the operation of the school buses is sufficient 
to justify expenditures for premiums even without an authorization statute. All of 
which suggests that much of this legislation is like a curative statute. Judges are 
helped by it to escape from some nice arguments on constitutional law. The bus 
statute in Kentucky has real teeth. In that statute it is provided that insurers shall 
be bound to pay the claims of injured persons directly and that the school districts 
must require private carriers to be insured against liability."* The Kentucky court 
has held that board members are personally responsible for tort claims when a pri- 
vate carrier is uninsured and is judgment-proof.”* 

The “safe place” statute in Wisconsin” has had some effect on the immunity 
defense in school cases. According to the text of the statute it would seem to be 
effective primarily in the interest of employees and against private employers, but 
it covers also persons responsible for the maintenance of public buildings. Although 


®°7 See, for example, a case like Falcone v. Board of Education [17 N.J. Misc. 75, 4 A.2d 687 (1939) ]. 
The plaintiff was injured when a large slab of stone fell upon her in the girls’ lavatory. Even if main- 
tenance employees were covered by insurance in such a case, it would be difficult to identify any one 
of them as the tortfeasor responsible for the bad condition. Cf. Hough v. Orleans School District, 62 
Cal. App. 2d 146, 144 P.2d 383 (1943). 

* As illustrative statutes in which the immunity defense has been waived when public agency vehicles 
are used, see CaL. VEHICLE Cope §400 (Deering 1948); Minn. Strat. ANN. §471.42 (Supp. 1953). See 
also Wis. Stat. §85.095 (1951). But in Wisconsin now the legislature has prescribed an administrative 
scheme for adjusting against public agencies claims derived from automobile using. Wis. Stat. §85.095 


(1953). 


*° 38 AM. Jur. 308 ef seq. 
7 Ariz. Cope ANN. §54-434 (Supp. 1951); 13 Iowa Cope ANN. §285.10(6) (Supp. 1953); 4 Monr. 


Rev. Cope §75-3406 (1947); Oxia. Stat. ANN. tit. 70, §9-7 (1950). 
18 Tex. Civ. Stat. art. 2687a (Vernon, 1951); 2 TENN. Cope §2495 (Williams, 1934). 
Tenn. Laws 1947, ¢. 92, §13. Now all school buses in Tennessee must be insured against liability. 
7 Conn. GEN. Stat. §8296 (1949); 6 IpaHo Cope ANN. 33-801(6) (1947). 
7 Ky. Rev. Stat. §160.310 (1953). 
™ Bronaugh v. Murray, 294 Ky. 715, 172 S.W.2d 591 (1943). 
7° Wis. Strat. §101.06 (1953). 


But see 
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the Wisconsin court has held that the statute is effective in maintenance cases even 
against school districts,”® still the law is a special one and subject to limited applica- 
tion. Sometimes the limitations seem artificial. The Wisconsin court has said that 
a flag pole on the school grounds is not a part of a school building. Consequently 
the immunity defense was good against a school boy who was injured when a flag- 
pole top fell upon him while he was playing in the school yard."’ Within the pre- 
cise limits of “safe place” possibilities, this kind of statute allows for all cases con- 
sistent with res ipsa loquitur and inferences of negligence. 

In Louisiana there is another kind of general statute which has reduced the 
effects of the immunity defense in private charity cases.’* Conceivably the law 
can have some effect in public agency cases. Under the Louisiana statute insurers 
can be sued directly as defendants in all casualty cases, and it is not necessary that 
the insured tortfeasors be joined as defendants. The insurers cannot assert defenses 
which are personal to the insured, and the immunity defense is that kind.”* Only 
when a private charity is insured can this statute be effective. Insurance protection 
can be purchased also for public agencies.®° It is arguable always that there must 
be statutory authorization for such insurance-carrying because otherwise there is a 
spending of public funds for a purpose that is not public. It is to be hoped that 
courts nowadays will not labor long over that kind of argument. Casualty insurance 
covers litigation costs, and affords protection also against the costs of judgments. 
The public interest is obvious. 

This list of statutory proposals is not long, nor is the variety great. Some of it 
has affected school cases only by coincidence, but some of it has been planned for 
schools primarily. What is surprising is that there has not been more planned legisla- 
tion. Bus statutes have been drafted specially for school cases, but it is doubtful that 
any legislature has planned such a statute as a first step in any comprehensive scheme. 
Most of our thinking in school torts, most of our arguing, and most of our legislating 
has been conventional. We have not tried to reach far for remedies. 

It is surprising also that there has not been more insurance writing for public 
employees paid for out of public funds.** It can cost much, but private entrepreneurs 

"© Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937). 

™T Lawver v. Joint District, 232 Wis. 608, 288 N.W. 192 (1939). 

La. Rev. Stat. (1950) §22:655, as amended by La. Laws 1950, c. 541 §1. See Bourgeois v. 
Indemnity Ins. Co., 60 So.2d 718 (La. App. 1952) (a private school case in which the insurer was the 
defendant and where judgment was entered on the merits for the company). 

*® Edwards y. Royalty Indemnity Co., 182 La. 171, 161 So. 191 (1935); see also Burke v. Massachu- 
setts Bonding & Ins. Co., 209 La. 495, 502, 24 So.2d 875, 877 (1946). 

®°See Rome v. London & Lancashire Indemnity Co., 169 So. 132 (La. App. 1936) (insured was a 
public corporation established to administer public park facilities). 

** The author has been informed by underwriters that it is customary for school districts to carry 
imsurance protection although the possibilities are negligible that personal injury plaintiffs can proceed 
to judgment against them. Also he has been told that it is usual for insurers to include board members 
as insureds at no extra cost or for a nominal charge. Board members can be tortfeasors, although the 
possibilities are indicated rather by the facts of the Kentucky case described in note 54 supra than by 
the routines of the New York court described in the text and also in note 59 supra. The underwriters 


say that it is not customary for school districts to purchase protection for employees, school teachers, jani- 
tors, or other employees except in the few states where there are the “save harmless” statutes. 
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accept that kind of cost as a normal overhead expenditure. Conventional lawmen 
like to struggle over public purpose arguments. Perhaps we shall have to settle for 
general authorization statutes like the bus laws.** However, in an era when the law 
is driving toward enterprise liability, with insurance costs calculated as overhead 
risks, it is not likely that public agencies will be isolated long. Perhaps there will 
be more remedial legislation for school cases like that in California and New York, 
or more legislation like the statutes in Louisiana, Washington, and Wisconsin. Per- 
haps underwriting practices will make all immunity defenses academic. Certainly 
the public interest would seem to point to common standards in all kinds of casualty 
cases. Perhaps by the time lawmen have leveled off the inequities in school cases, 
everything in the personal injury field will look like workmen’s compensation. 

®* Perhaps the Pennsylvania statute is a straw in the wind. It was enacted in 1951 (Pa. Laws 


1527 §1). School districts are authorized to purchase insurance protection against negligence for all 
employees. 7 Pa. Stat. ANN. §7-774(b) (Purdon, Supp. 1953). 

8 All of which may happen faster than some lawmen expect. In certain areas the trend toward 
big verdicts or adequate awards (as plaintiff's lawyers would describe them) is affecting the cost of 
casualty insurance. Absolute liability and standardized schedules may be a solution even in the opinion 
of insurance underwriters. See Miller, An Interpretation of the Act of 1939 (FELA) to Save Some 
Remedies for Compensation Claimants, 18 Law & ConTEMP. PRoB. 241, 254-255 (1953). 





TORT LIABILITY IN GERMAN SCHOOL LAW’ 
Rave Dornretp Owent 


At the outset, it should be stressed that in spite of three great changes in the 
form of its national government the legal system of Germany has undergone no 
radical change since 1900." 

In its broadest sense, the concept of tort liability is common to the legal systems 
of the United States and Germany. It is well stated in Section 823 of the German 
Civil Code (Biigerliches Gesetz-Buch [abbreviatior—B.G.B.]}),” 

Whoever knowingly or negligently injures the life, body, health, liberty, property, or 
any right of another person illegally is liable for the injury. 


Again, the legal systems of both countries recognize the principle of “respondeat 
superior” or “let the superior answer for his subordinate,” which is also called the 
master-servant principle. Thus, if an employee in performing the duties assigned 
to him, injures the person, property, or rights of another, the liability falls, not 
upon him, but upon his employer. This is stated in the German Civil Code 
(B.G.B.), Section 831,° 


Whoever employs another person to work under his direction is ‘iable for any injury 


which the latter in performing his work may illegally inflict upon a third party. 


At this point, however, German legal thinking and ours diverge. In the United 
States, our courts generally hold that if the employer is the state, he is free from 
the obligation implied by “respondeat superior.” Why? Because the courts hold 
that the medieval English principle, “the King can do no wrong,” has been passed 
on down to each individual state of the Union. Furthermore, the courts hold that 
it applies to every subdivision of the state, so that even the tiniest school district 
enjoys “sovereign immunity” from liability for tort. 

This is well illustrated by a case where an employee of a state agricultural college 
was injured by a defective pump and spray. The Texas court declared that common 
law does not “obligate a state to forego its sovereign authority not to be bound as a 
private employer. ...” The court also pointed out that the “state is not liable for 
the torts or negligence of its officers, agents, or servants, engaged in the performance 


* The writer takes pleasure in acknowledging his indebtedness to the Hochschule Fiir Internationale 
Padagogische Forschung in Frankfurt am Main, where he collected material for this article, He is par- 
ticularly grateful to Dr. Werner Kiichenhoff, to Dr. Hans Heckel, and to the library staff, for making his 
visit both pleasant and profitable. 

+ Professor of Education, Temple University, 1929-1954; Fulbright visiting professor, Padagogische 
Seminar, University of Marburg. 

* Gustav TIEMANN ET AL., Die AMTSFUHRUNG DES LEHRERS 69 (Diisseldorf, Paegogischer Verlag 
Schwann, 1951). 

?Orro PALANDT, BURGERLICHEs GESETZBUCH UND KOMMENTARE (MuNIcH AND BERLIN, 10th ed. 
1952). { 

® Tbid. ¢ 
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of a governmental function unless it [the state] has expressly assumed such liability 


[through legislative action]. 
In contrast, consider the language of the German Civil Code (B.G.B.) :* 
When an official, in the performance of his official duty and authority, injures a third 


person, the liability rests primarily upon the state, or the subdivision of the state which 
employed him. The state has the right to proceed against him by regular court procedure. 


994 


Since the public school teacher takes an oath of office and is considered a public 


official, the preceding article applies to him. 
The School Code (Kultusrecht) of the Federal Republic declares :® 


The state must recognize the rights of the child who is under legal compulsion to 
attend school. The state must provide the requisite conditions for the child to comply 


with the attendance law. 


These are the following: 


(a) organized school life, with adequate buildings, playgrounds, and activities, 

(b) sufficient numbers of qualified teachers, 

(c) free instructional supplies, 

(d) free tuition in the elementary school, 

(e) financial subsidies to pupils, ten years old or more, whose ambition, capacity, and 
achievement warrant them, 

(£) well planned program of health and recreation, 

(g) assuming responsibility for children’s accidents, occurring on the way to school, at 
school, or in school activities. (Italics supplied.) 


It is clear that for about fifty years German law has recognized that an implied 
contract exists between the state and the child or its parent. It says, “Since we re- 
quire the child to attend school regularly, we will protect him from injury.” Let 
us call this Principle Number One concerning tort liability in German School Law. 

But there is another provision in German civil law which helps to protect the 
child attending school. That is what has been called the “Safe Place” Law. Section 
836 of the Civil Code (B.G.B.) provides:’ 


When, as a result of the collapse of a building or any other structure connected with a 
piece of ground, or of the breaking off of parts of the building or structure, a person is 
killed, or his body or health is injured, or a thing belonging to him is injured, the owner 
of the piece of ground is liable to the extent that the collapse or breaking was the result 
of defective construction or of inadequate maintenance. He is not liable if he exercised 
due diligence to prevent such accidents. 


Again, the term “owner” applies equally to individuals and the state. Sections 
31 and 8g of the Civil Code (B.G.B.) declare that the state, cities, rural communities, 


“State v. Morgan, 170 S.W.2d 652, 654 (Texas Comm'n of Appeals, 1943). See JosEpH SATTERFIELD 
AND RaLtpH DorNFELD OweEN, THE TEACHER Pays 16 (1951). 

5 PALANDT, Op. cit. supra note 2. 

* Education, 1 Purpose and Structure of Common School, §I, par. 7(2)(a) to (g), GRAPENGETER AND 
O. von ZerseN, KuLtusrecut pes Bunpes (Hamburg, 1953). 

™ PALANDT, Op. cit. supra note 2. 
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townships (“Kreise”), school districts, school societies, and other societies, incorpo- 
rated or unincorporated, all are liable for any injury suffered by a third party because 
of the illegal act (i.c., neglect) of its officers, its board of trustees, or any authorized 
representative thereof (e.g., the school principal) .® 

Let us illustrate it in this way: John Wanamaker, Inc., owes no protection to a 
trespasser entering its grounds or buildings, but it does owe diligent care to protect 
its “invitees,” the customers. Likewise, the state or the city owes diligent care to 
protect everyone who has occasion to enter upon its grounds or its buildings. But 
the state or the school district owes an even greater measure of diligence to protect 
its “compulsees,” the children who nolens volens must enter the school grounds and 
buildings. Let us call this Principle Number Two concerning tort liability in 
German School Law. German School Law imposes great responsibility upon the 
school principal and the classroom teacher. Both definitely stand in loco parentis. 
This is emphasized in the following law of the Federal Republic,° 

Whoever has the responsibility of exercising supervision over a person under the age 
of eighteen and neglects to exercise it properly makes himself liable to six months im- 
prisonment or a monetary fine, if his charge commits an unlawful act which he could 
have prevented through appropriate supervision. 

The prosecution can be initiated only by the appropriate agency [i.¢., the school by 
which the supervisor is employed ]. 


The writer now presents summaries of some tort liability cases decided by Ger- 
man courts since 1930. 


Case No. 1*° 

The teacher of a primary class had left the room for a few minutes and had ap- 
pointed two thirteen-year old girls from another class to supervise her pupils. Some- 
one dropped a pen and‘holder. Three young girls tried to pick it up and got into 
a scuffle over it. A seven-year old girl was struck in the eye with the pen. The 
eyeball was pierced and she lost the sight of her left eye. 

Her parents brought suit against the state, contending that there had been lack 
of adequate supervision. On appeal, the case went to the supreme court of the state 
(Oberlandesgericht [abbreviation—O.L.G.]). Arguments were heard and the 
decision was handed down on December 8, 1937, declaring that there had been no 
neglect of supervision. 


Case No. 2" 

On September 12, 1951, a class of pupils, comprising grades I to III, was to report 
at school at 10 o’clock in order to observe National Memorial Day. Several children 
arrived on the school grounds at 9 o'clock, before the teacher’s official duty of super- 
vision began. 

® Ibid. 

*T Reicus Gesetz BLATTER 1336; TIEMANN, Op. cit. supra note 1, at 65. 


2° Reported in 4 DeurscHe WissENSCHAFT, ERZIEHUNG, UND VOLKSBILDUNG 13 (Berlin, 1938). 
™ Reported in Diz ScHLEeswic-HoLsTeIniscHE SCHULE 13 (Jan. 1952). 
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About 9:30, Pupil A of the grade III level was playing at an incompleted fence 
(concrete posts with iron pipes running through them). He put his lips to the end 
of a pipe to shout through it. Pupil B of the same grade level, running backwards, 
struck Pupil A so hard that he broke a front tooth. 

The mother of Pupil 4 asked the father of Pupil B to pay for an artificial tooth. 
The latter refused. Subsequently, she brought suit against the state, claiming dam- 
ages and contending that the accident was caused by lack of supervision. The court 
rejected her claim, because (1) the official supervision period did not begin until 
twenty minutes after the accident, and (2) the accident could have happened even 
if the teacher had been on the grounds. 

The court further pointed out that she could sue the father of Pupil B, because 
at the moment of the accident Pupil B was under the supervision of the father. 
It cited Section 832 of the Civil Code (B.G.B.). 


Case No. 3” 

During the main recess in a rural school, there were fifty or sixty children playing 
on the school grounds. A group of boys engaged in a game of running and catching. 
A boy aged twelve fell and broke his thigh. Unfortunately, the teacher in charge 
of supervision had just gone away for a few moments to speak to the principal. 

The father brought suit against the state, demanding 530 DM for medical care. 
His contention was that (1) the temporary absence of the teacher constituted neglect 
of duty on the teacher’s part and contributed to the accident, and (2) the school 
board was guilty of neglect because it had not seen to it that the grounds were 
perfectly level. 

The lower court (Landgericht) rejected his plea. He appealed to the higher 
court (Oberlandesgericht). The latter held that the teacher deserved censure for 
leaving the grounds but that neither this fact nor the unevenness of the ground 
could be blamed for the accident. 


Case No. 4'° 

Mr. N., teacher in an elementary school in Munich, had a class of boys between 
the ages of thirteen and fourteen. He found it necessary to leave the classroom for a 
short time on an official matter. He placed Pupil M in charge. During his absence, 
Pupil K shot a piece of metal with a rubber band. It struck Pupil D in the right 
eye with the result that he lost the eye. 

Pupil D, through his father, brought a civil suit against Pupil K. The lower 
court (Landgericht) at Munich allowed him 2000 DM for medical costs and held 
Pupil K liable for future payments to indemnify Pupil D for vocational handicaps 
that might result from the loss of his eye. 

Pupil D also brought suit against the state, contending that the teacher had been 


22 Reported in HessiscHe LEHRERZEITUNG 158 (June 15, 1953). 
*8 Reported in Dre BayriscHe ScHULE (Jan. 15, 1954). 
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guilty of neglect of duty in leaving the room without getting another teacher to take 
his place. Testimony, however, indicated that in general the class was well behaved. 
The court exonerated the teacher. 


Case No. 5‘* 

A teacher took his class from the schoolhouse to a church in the center of town. 
Before starting out, he had admonished them to be careful. They marched by two's. 
At a busy intersection, he led the line across the street. While he was doing this, 
two boys at the rear began to scuffle, so that one of them was thrown against an old 
woman, knocking her down and breaking her thigh. 

The woman brought suit against the state, contending that the teacher had been 
negligent. The lower court (Landgericht) at Munich rejected her claim. She 
appealed to the higher court (Oberlandesgericht). In the hearing of testimony, 
it became evident that the teacher had exercised all reasonable care. The court re- 
jected her suit. 

Case No. 6° 

In a school in Westphalia, the janitor had spread coal ashes and cinders to level 
up some depressions in the surface of the school grounds. Pupil A teased Pupil H. 
The latter picked up a lump of cinder and threw it at Pupil A, causing a bad gash. 
The mother of Pupil A brought suit against the state, charging neglect of duty on 
the part of the teacher and the school board, because: 

(1) the teacher had stood near the door of the schoolhouse, instead of being near 
the center of the grounds; 

(2) the principal had taught the children that they must not throw objects, 
such as stones, at others; and 

(3) the school board had not taken out accident insurance for the benefit of the 
pupils. 

The lower court (Landgericht) rejected her arguments. She appealed to the 
higher court (Oberlandesgericht) at Hamm. The latter, in rejecting her appeal, 
declared that: 

(1) the accident could have happened even if the teacher had been near the 
center of the playground; 

(2) the teacher has the right to assume that parents, who have control over a 
child before he enters school and share in his supervision during school years, 
have taught their child, before he is admitted to school, that he must not throw 
stones at other persons; and 

(3) according to school law, the school board may use its discretion whether or 
not it will take out accident insurance for its pupils. 


** Reported in Die BayriscHe ScHULE (Apr. 15, 1954). 
28 Reported in SCHULBLATT FUR DEN REGIERUNGSBEZIRK DeTMoLp (Dec. 1951); reprinted in Wirt- 
SCHAFT UND RECHT, SUPPLEMENT TO NEvE Deutscue ScHULE 2 (Feb. 1952). 
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Case No. 7** 


On May 16, 1951, there took place on a Sport Field a football game between two 
amateur clubs. Horst X, not quite sixteen, was a participant. It was a humid day. 
During the first half there was a shower. About ten minutes after the beginning of 
the second half, lightning struck so near that all the players were knocked down. 
The referee called the game off. 

After all the other players had arisen, they found that Horst was dead. A medical 
expert testified at the coroner’s inquest that the lightning had passed between the 
second and third toes of Horst’s right foot. This excluded the possibility of his 
having died from overexertion in the humid weather. 

The state’s attorney set up an investigation to determine whether the referee had 
been guilty of negligence—specifically, whether he should have canceled the game 
because of the threatening weather (under section c of the football rules). 

Since he could not foresee the electric storm and did call off the game when the 
storm began, he was exonerated of having violated the federal law [I Reichs Gesetz 
Blatter 1336] concerning supervision over persons under the age of eighteen. 


Case No. 8" 


On July 14, 1950, Mr. N., an elementary teacher in Berlin, took his IV B class 
on an outing to the Pfauen Island (literally—‘Peacock’s Island”). Before setting 
out, he explained to his pupils what he expected of them and stressed that they must 
remain together. After visiting the island, they sat on the opposite shore and some 
of the pupils were swimming. Mr. N. put on his swimming suit and stood in the 
water, further out than the swimmers, to serve as a life guard. Finally, he ordered 
them all ashore and called the roll. All were present. Since most of the youngsters 
who had gone into the water had no towels, he took them on a short, brisk walk 
through the woods. 

The teacher led the way. Pupil H was at the rear and as soon as he could he 
returned to other pupils sitting near the water. He took a coin out of his clothes 
and told them that he was going to buy himself some ice cream. 

When Mr. N. returned, he called the roll and found that Pupil H was missing. 
He called the police for aid. They could not find the boy. Three days later the 
river police found his body. The state’s attorney (coroner) issued a burial permit. 

Later, the parents brought a civil suit against Mr. N., accusing him of negligent 
supervision. The Teachers Association helped defend him. He was exonerated. 
Next the parents brought a criminal suit against Mr. N. with the intent of making 
the state responsible, under Sections 143 and 170 of the Criminal Code. But on Jan- 
uary 31, 1952 the court (Landgericht) acquitted him. 


1® Reported in 2 RecuT per Jucenp (No. 51) (March, 1954). 
17 Reported in REcHT UND JUGEND 191-192 (June, 1954). 
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: Case No. 9! 

A class in the school for the blind in Munich had been receiving instruction in 
swimming for several months. One day the teacher iook the class to Pilsen Lake. 
Pupil A went into the water with an older boy. The beach sloped gently. When 
he could no longer touch bottom, he clasped his hands about the neck of the older 
boy, who carried him out further. When they reached the place where the taller 
boy could no longer touch bottom, he turned around and headed back. Suddenly, 
Pupil A let go and, without so much as an outcry, sank. The teacher had been 
watching the two all along. 

The mother of the boy brought suit against the state. Expert medical testimony 
showed that the boy had not drowned but had had an acute heart attack. The 
lower court exonerated the teacher of negligence. The mother appealed to the 
higher court (Oberlandesgericht) at Munich, but her appeal was rejected. 


Case No. 10°° 

During the summer of 1949, Gerda Brauschke, then thirteen, was a pupil in an 
elementary school. On June 24, 1949, during the forenoon recess, she and two other 
girls were sitting on a pile of lumber. Several boys, among them Heinrich Meyer, 
grabbed another boy, Willi Wenzel, by his arms and feet and dragged him to where 
the girls were sitting and tried to toss him on the girls’ laps. Gerda and another 
girl saw this in time to jump up and avoid it. Willi landed on the lap of the third 
girl. She pushed him off, jumped up, and slapped the ear of the ringleader Meyer. 
He turned around, saw Gerda, and kicked her in the abdomen. Gerda had to be 
taken home, and she spent a month in bed. On July 26, she was admitted to a 
hospital, where a thorough examination revealed that she had developed diabetes. 

Through her father she brought suit against the State of Hesse to recover dam- 
ages for the injuries suffered and for medical care. She contended that at the time 
of the accident there was no teacher on the playground, and that the physical in- 
jury had caused her diabetes. 

Counsel for the state contended that (1) supervision had been assigned to a Mrs. 
Wagner, who arrived on the scene shortly after the accident; (2) it might have 
happened even if she had arrived earlier; and (3) the kick could not have brought on 
diabetes. 

Testimony by the girls and other pupils brought out the fact that the teacher 
assigned to supervise the grounds had had a double assignment, first to supervise 
the dismissal of three classes, then to supervise the grounds. It also showed that 
the school principal and another male teacher had stood at the front door and had 
paid no attention to the grounds. In fact, when one of Gerda’s companions ran to 
them and reported the accident, they told her to go to see the teacher in charge. 

The judgment of the court was that the principal was guilty of neglect; the 


*® Reported in HessiscHe LEHRERZEITUNG (June 1, 1954). 
** Official transcript of Brauschke v. State of Hesse, Civil Court at Kassel, Nov. 13, 1951. 
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state, being responsible for the safety of the pupils, must pay a suitable amount 
for Gerda’s suffering and 1400 DM for medical costs. 

The State of Hesse appealed to the Higher Court in Kassel. Oral arguments 
were heard. The medical experts for the state asserted that diabetes could not be 
caused by a physical injury such as Gerda’s. Counsel for Brauschke countered with 
expert testimony that more recent research had proved the contrary. 

On December 9, 1952, the court rejected the appeal of the State and confirmed 
the judgment of the lower court in favor of Gerda Brauschke. 





THE CONTROL OF PUPIL CONDUCT 
BY THE SCHOOL 


M. R, Sumption* 


The power of the school to control the conduct of pupils has its foundation in 
the concept known as “in loco parentis.” The concept is well stated in Corpus 
Juris’ 

As a general rule a school teacher, to a limited extent at least, stands in loco parentis 
to pupils under his charge and may exercise such powers of control, restraint, and cor- 
rection over them as may be reasonably necessary to enable him properly to perform his 
duties as teacher and accomplish the purposes of education subject to such limitations and 
prohibitions as may be defined by legislative enactment... . If nothing unreasonable is 
demanded, he has the right to direct how and when each pupil shall attend to his appro- 
priate duties and the manner in which a pupil shall demean himself. 


The origin of this concept, both as a legal principle and a popular tradition, 
is not difficult to discover. Constitutional provisions of all states acknowledge the 
obligation of the state to provide and assure education for all citizens. In order 
to discharge this obligation, it is patently necessary for such an agency as the school, 
which is the formal institution set up for accomplishing this purpose, to have control 
over pupils. If it were not so, the school would be decidedly ineffective. One can 
easily imagine the confusion and anarchy of a school without control over pupil 
conduct. While there has been much legal action arising out of questions relative 
to the extent to which the school shall control pupil conduct, there is general 
agreement that this control is both necessary and desirable if the goal, so vital in a 
democracy, of an intelligent citizenry is to be achieved. 

It should be kept in mind that the term “school” is used in the sense of an agency 
of the state. The control over pupils which the school may exert then is limited only 
by restraints which the law and the courts place on the controls which the govern- 
ment may legally exert over the individual. The school, being an agency of the 
state, and school districts creatures of the state, it follows that in the final analysis 
the power to control the pupil possessed by the school is part and parcel of the 
power of the state to control the acts of individuals. The metes and bounds of this 
power are, in our democracy, prescribed by the people through their legislative 
representatives and interpreted by their judicial authorities. 

The topic of control of pupil conduct logically divides itself into two phases— 
namely, control of pupil conduct on the school premises during school hours and 
control of pupil conduct off the school premises after school hours. 

Two types of situations not covered in the above classifications immediately come 
to mind, to-wit: control of pupils on school premises after school hours and off 


* Head, Office of Field Services, College of Education, University of Illinois. 
* Control of Pupils and Discipline, 56 C. J. §1088 (1932). 
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school premises during school hours. The first situation is covered by the general 
code applying to trespass wherein the pupil is regarded in the same light as'any other 
person. In the second situation, the legal extent of pupil control may be regarded 
as the same as if on school premises provided that the pupil is engaged in school 
activity under the immediate authority and sponsorship of the school. For example, 
a group of pupils making a field trip to visit a factory or a park would be as fully 
within the legal control of the school as if the group were in the classroom. The 
pupil who is not so engaged and who is not under the immediate authority and 
sponsorship of the school falls within the classification “off the school premises after 
schools hours” even though school may be in session. In his case, since he is not 
in attendance at school for the day in question, such day is “after school hours,” 
which refers to the time he last attended. In case of illegal absence, school control 
includes, of course, the power to cause the pupil to attend. 


Controt oF Pupits on Scoot Premises Durinc Scoot Hours 

It is on the school premises, while school is in session, that the maximum degree 
of pupil control is practiced by the school. As has been previously stated, the teacher 
stands in the place of the parent while the pupil is in attendance at school. It may 
be well to point out the distinction between the duty and responsibility of the teacher 
who stands “in loco parentis” and the actual parent. In brief, the former has the 
duty and responsibility of exerting prudent control and direction over the pupil 
in all phases of his conduct, while in school, which directly affect his education and 
immediate welfare. The control of the parent is, of course, broader and includes 
responsibility not only for the child’s immediate welfare but also for his long-range 
welfare. The distinction may be illustrated by the fact that, in the case of an acute 
attack of appendicitis, it would be the duty of the teacher to place the pupil under 
the care of a physician regardless of the wishes of the child. On the other hand, in 
cases such as the need for straightening a child’s teeth or removing a disfiguring 
growth from his face, where immediate welfare is not involved, the responsibility 
and control is vested in the parent. 

With this general distinction in mind, we may examine a series of situations 
which show the extent to which the control of pupil conduct has been held by the 
courts to be both necessary and legitimate. Added together this series should enable 
the reader fairly accurately to prescribe the boundaries and limitations within which 
the school exerts a legitimate control over the conduct of pupils in school. 

Introductory to the series, however, a general statement relative to the legality of 
rules and regulations by the school designed to control the conduct of pupils is in 
order. First of all, to be valid, any such rules must be lawful and not in conflict 
with legislative statute. Second, they must be reasonable and not arbitrary in any 
way. Of course, it is necessary in cases where there is a difference of opinion as to 
what is reasonable for the courts to decide. However, courts are inclined to make 
interpretations which give broad discretionary powers to the school where the intent 
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is to insure a wholesome atmosphere conducive to learning in the :chool. The 
series of topics which follows illustrates this attitude on the part of our courts. 


A. Saluting the Flag \ 


The practice of saluting the flag as part of the daily program of the school is not 
uncommon over the nation. The fact that the school has the legal right to include 
the practice in the educational program is not seriously questioned. However, the 
Supreme Court of the United States has ruled that participation shall not be enforced 
in the case of pupils whose religious faith makes the act of saluting the flag or the 
pledging of allegiance thereto a violation of their religious principles. In this 
ruling the Court pointed out:* 

If there is any fixed star in our constitutional constellation, it is that no official, high 


or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other 
matters of opinion or force citizens to confess by word or act their faith therein. 


The above case overrules a number of state court decisions as well as a previous 
Supreme Court ruling in 1940 in Minersville School District v. Gobitis® In these 
previous cases, the courts had held that forced participation in patriotic ceremonies 
was justified in as much as the state has the right, in the interest of its own safety, 
to engender and maintain patriotism among its citizens. The courts interpreted the 
salute and pledge as purely political without religious implications. 

These points were so seriously questioned in the ruling case that they lose their 
validity. In the first place, is there any evidence to show that forced participation 
“engenders and maintains” patriotism? ‘The Supreme Court said “No.” Can any- 
one other than the individual himself determine with a free conscience what is con- 
trary to his religious principles and what is not? Again, the answer is “No.” 
Therefore, to compel pupils to salute and pledge allegiance to the flag against their 
conscience “invades the sphere of intellect and spirit which it is the purpose of 
the First Amendment to our Constitution to reserve from all official control.”* 

It should be noted that this decision does not prevent the school from in- 
corporating patriotic exercises in the school program nor does it excuse pupils from 
participation because of any superficial indisposition or any engagement in other 
activities at the time. 

B. Fraternities and Sororities 


The courts have uniformly upheld the right of the school to regulate and control 
social, as well as educational, organizations in the schools. Some states, by legisla- 
tive enactment, have forbidden secret societies of any kind in the schools. The 
powers of the school, with or without specific legislative enactment, are broad and 
inclusive. Any rules affecting school organizations which are in the interest of 
maintaining a good and wholesome school atmosphere will be deemed reasonable 
and proper by the courts. In 1945, a state law of Florida forbidding the establish- 


® West Virginia State Board of Education v. Barnette, 319 U. S. 624, 642 (1943). 
* Minersville School District v. Gobitis, 310 U. S. 586 (1940). 
*319 U. S. at 642. 





Controt oF Pupit Conpuct 83 


ment of secret societies in public schools or the solicitation of members on school 
premises, or the joining of such secret s»cieties by pupils, was upheld by the courts.° 

In 1952, the Supreme Court of Oregon upheld the right of the Board of Educa- 
tion of Portland, acting under authority of a statute forbidding fraternities and 
sororities in high schools, to suppress all high school organizations which the super- 
intendent considered inimical to the best interests of the pupils and the schools.° 
In this case, the court held further that it was legal to regulate those organizations 
permitted to exist by controlling admission to membership and discharge therefrom. 

Thus, the school may regulate or eliminate as it sees fit; the educational welfare 
of the pupils is the paramount consideration. The extent of control which may be 
practiced outside school hours is discussed later under the general topic “Control 
of Pupils Outside the School.” 


C. Pupil Participation in Athletics 

The extent of control of pupils by the school with respect to participation in 
school-sponsored competition is clear. A pupil may participate at the pleasure of 
school authorities. He has no right to participation. It is a privilege extended by 
the school and may be withdrawn at the discretion of school authorities. On the 
other hand, a pupil may not be forced against his will to play on any athletic team 
or participate in any athletic exercises not included as a regular part of the physical 
education program. 

The courts have gone so far as to uphold the suspension or expulsion of pupils 
who, contrary to school regulations, play on teams purporting to represent their 


school, even though such violation takes place off the school premises and during 
non-school time.” 


D. Control of Pupil Dress 


The school has the power to regulate the manner of dress of its pupils within 
reason. It may require the wearing of uniforms furnished by the school for par- 
ticular activities or on special occasions. Girls may be forbidden to wear shorts or 
any attire deemed immodest or in poor taste by school authorities. Boys may be 
denied the privilege of wearing cowboy boots to school. 

School officials may forbid the wearing of articles of dress which make unnecessary 
noise such as spurs, bell-like earrings and jangling ornaments, or squeaky shoes. 
They may also forbid the wearing of any attachment or device such as metal shoe 
plates which may damage the floors, walls, or stairs of the schools. Any article of 
dress which disturbs the school or damages school property may be forbidden and 
refusal to comply is a lawful reason to expel the guilty party.® 

What was regarded as a reasonable rule regarding dress several decades ago 
might not be so regarded today. For example, a court ruling upholding a regulation 

* Satan Fraternity v. Board of Public Instruction for Dade County, 156 Fla. 222, 22 So. 2d 892 (1945). 

* Burkitt v. School District No. 1, 195 Ore. 471, 246 P. 2d 566 (1952). 


™ Kinzer v. Directors of Independent School District of Marion, 129 Iowa 441, 105 N. W. 636 (1906). 
* Stromberg v. French, 60 N. D. 750, 230 N. W. 477 (1931). 
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of an Arkansas board forbidding pupils the use of cosmetics would hardly be con- 
sidered reasonable by a modern court.® 

Suffice it to say when any pupil dress is immodest, offensive to good taste, or for 
any reason inimical to the best interest of the school, such dress may be forbidden; 
and, if the situation is not remedied, the pupil may be expelled. 


E. Confinement of Pupils to School Grounds 


Once the pupil arrives on the school grounds, he comes under the jurisdiction of 
school authorities for the school day. Pupils may, therefore, be required to remain 
on the school grounds throughout the day, providing the necessities and conveniences 
of life are available thereon. The fact that a pupil prefers to eat at a restaurant does 
not excuse him from obeying a regulation requiring pupils to remain on the school 
grounds all day, if hot lunches are provided at the school.’ 

Since the school is responsible for the pupil during school hours, it follows that 
pupils may be required to remain on the premises throughout the day or, in cases of 
inclement weather, be confined to the building itself.” 


F. General Misconduct in School 


There are many forms of misconduct which ingenious mischief makers have de- 
vised to annoy teachers, worry administrators, circumvent rules, and disturb the 
general welfare of the school. School authorities are given broad discretion in the 
control of this type of behavior in pupils. The rights of school officials as expounded 


in the courts are illustrated in a number of cases. 

If a pupil persists in whispering, causing disorder in the classrooms, being rude 
to teachers, slovenly in work habits, fighting on the school grounds, or conducting 
himself in such a way as to endanger other pupils, school officials may expel him. 
Low mentality of the pupil is no excuse. In 1893, the Supreme Court of Massachu- 
setts firmly established this prerogative and subsequent court decisions have con- 
firmed it.” 

Whether certain acts of disorder so seriously interfere with the school that one who 
persists in them, either voluntarily or by reason of imbecility, should not be permitted to 
continue in the school, is a question which the statute makes it their [the school board] 
duty to answer: and if they answer honestly, in an effort to do their duty, a jury com- 
posed of men of no special fitness to decide educational questions should not be permitted 
to say that their answer is wrong. 


School authorities have the right to insist that a pupil who has knowledge of 
another pupil’s misconduct shall give them the information. Failure by one pupil 
to reveal to authorities the name of a fellow pupil who has committed a serious 
infraction of school regulations is grounds for expulsion. 


* Pugsley v. Sellmeyer, 158 Ark. 247, 250 S. W. 538 (1923). 

*° Flory v. Smith, 145 Va. 164, 134 S. E. 360 (1926). 

™! Christian v. Jones, 211 Ala. 161, 100 So. 99 (1924). 

** Watson v. City of Cambridge, 157 Mass. 561, 563, 32 N. E. 864, 865 (1893) 
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The ordinary laws of decency and propriety in conduct and in speech can not be 
disregarded and when broken there must be prompt and effective punishment, other- 
wise the great objects of the’ school will fail of accomplishment. ... It is the duty of 
all good citizens to uphold the officers of the law and when called upon by a grand 
jury every man may be required to state upon oath what he may know as to the per- 
petration of any crime or misdemeanor, though he is, of course, not bound to criminate 
himself. 

So here every pupil, when called upon by the superintendent or by the board, should, 
as a matter of duty and loyalty to what is essential to the common welfare, freely state 
anything within his knowledge not self-criminating, that will assist in bringing the 
offender to justice and thereby tend to the repression of all such offences. 

If he refuses to do this he is guilty of disobedience, for which reasonable punishment 
may be inflicted. By the provisions of the school law . . . the board may suspend or 
expel a pupil for “gross disobedience or misconduct.”™* 


It should be pointed out also that there are generally recognized standards of 
acceptable conduct on the part of pupils, and school authorities have the legal right 
to insist that they be met. It is not necessary that specific rules or regulations be 
violated in order lawfully to discipline a pupil. Physical punishment and even 
expulsion from school are justified as corrective measures to uphold this standard 
of conduct. 


Controt oF Pupits OutsipE THE SCHOOL 


The dividing line between parental and school control of pupils after school 
hours and off school premises is not clearly marked. It appears to be more or less 
in a legal twilight zone. Particularly is this true in the matter of pupil behavior 
and routing on the way to and from school. 

Two general principles which are helpful guides have, however, been rather 
consistently followed by the courts. The first is that any act of a pupil detrimental 
to the orderly discipline or well-being of the school, regardless of where committed, 
is of legitimate concern to the school. The second is that the school has prohibitory 
and punitive power over the acts of pupils which interfere with their school work 
or with other pupils, or reflect on the reputation of the school. 

The first principle, that of legitimate concern, is necessary because a school is an 
integral part of the community, not an isolated institution. Its pupils are citizens 
of the community. The influence for good which a school exerts in a community 
is in no small measure dependent on good public relations and good morale among 
pupils and teachers. Such favorable conditions are, in turn, dependent in many 
aspects upon the conduct of pupils outside the school. 

The second principle is a corollary to the first. School authorities are privileged 
to make rules and regulations to prohibit such action by pupils outside the school 
which may reasonably be shown to interfere with school work, impair discipline, or 
bring into disrepute the school, its officials, or its teachers. The power is prohibitory 
in nature and does not extend to positive acts requiring pupils to perform tasks at 


*8 Board of Education v. Helston, 32 Ill. App. 300, 305-306 (1889). 
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home such as studying at designated hours or attending school-sponsored evening 
events or public lectures."* For example, school authorities have the power to forbid 
pupils to attend late movies but not the power to require them to attend an evening 
musical concert. 

The test of any school regulation is its reasonableness as to its effect both on the 
school and on the pupil. The term reasonableness as here used includes a connota- 
tion of “needed” or “needful.” The courts have upheld the reasonableness of a rule 
forbidding attendance at movies on evenings preceding school days because it was 
reasonable to assume, and could doubtless be demonstrated, that such attendance left 
the pupil sleepy and impaired his work in school.*® In this case, it is not difficult 
to see that the offense ruled against was detrimental to both school and pupil. 
There is, however, yet another aspect of the reasonableness test, namely, the extent 
of invasion of what ordinarily is parental domain. How far can the school reasonably 
go in regulating pupil conduct without conflicting with parental control? 

A number of cases are here cited and briefly discussed to give the reader a fairly 
clear idea of the legal framework within which the school controls the conduct of 
pupils outside the school. 

In the case of secret societies, the fact that their activities are carried on elsewhere 
than at school does not prevent school officials from forbidding pupils to hold 
membership. However, it should be noted that this holds good only during the 
school term and does not embrace the vacation period. At that time, says the court,. 
parental authority has full sway in the matter.’ 

The fact that athletic team contests are conducted after school hours and away 
from school premises does not free them from school control if either team repre- 
sents or purports to represent the school.’ 

Behavior of pupils outside the school involving profanity, drunkenness, immoral- 
ity, viciousness, or defamation is ample reason for school officials to punish or expel 
the guilty parties. The courts have uniformly upheld their right to deal with such 
cases in the manner mentioned.”® 

Ridicule of teachers or school officials by word or deed is subject to corrective 
action by the school. Neither time nor place is a determining factor if the school 
is brought into disrepute.’® 

The school has nominal control over pupils on their way to and from school. 
School officials may insist that pupils go directly from school to home when they are 
dismissed.” Where transportation is furnished, pupils may be required to go home 
on the bus even though they prefer to walk or ride with another pupil. However, 
should a parent call for his child, the law would tend to support the right of the 

** Hobbs v. Germany, 94 Miss. 469, 49 So. 515 (1910). 


*5 Mangum v. Keith, 147 Ga. 605, 95 S. E. 7 (1918). 

2® Wilson v. Abilene Independent School District, 190 S.W.2d 406 (Tex. Civ. App. 1945). 
17 See note 7, supra. 

28 Douglas v. Campbell, 89 Ark. 254, 116 S. W. 211 (1909). 

1° Lander v. Seaver, 32 Vt. 144 (1910). 

®° Jones v. Cody, 132 Mich. 13, 92 N. W. 495 (1902). 
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parent to take the child home in whatsoever manner he chose. For school officials 
to insist that the child go directly home by bus would, in such a situation, doubtless 
be overreaching their authority. When the parent assumes responsibility for the 
child, it is presumed that the latter has reached “home” in the legal sense. 

Reasonable exceptions to a school rule that pupils go directly home would prob- 
ably be recognized by the courts. For example, if the parent directed the child to 
stop at a store on the way home or to post a letter on his way to school, even though 
this would involve his going out of the way, the parent’s right to so control would 
likely be upheld. 

The route which the pupil takes when he walks to and from school is generally 
held to be under the direction of the parent. However, should it be established 
that the route subjected the pupil to evil influences such as gambling houses or 
taverns or undue hazards, it would doubtless be within the power of the school 
to change the route in the interest of the pupil’s well-being and safety. 

Any misconduct of pupils on the way to and from school falls under the dis- 
cipline of the school. The fact that one or more pupils engaged in misconduct have 
been home does not alter the case. 

Supposing that some strong-armed juvenile bully attending school lived upon the 
next block and sought for a brief moment the asylum of his home, and then sallied forth 
and beat, abused, and terrorized his fellow pupils as they passed by returning home; then 
by the claim urged by plaintiff he would be immune from punishment by the school 
authorities, while if he began his assaults before he had passed within the bounds of 
his own front yard he would be liable to proper punishment for any harm done. Now 
the harm done to the morale of the school is the same. The injured and frightened 
pupils are dismayed and discouraged in going to and coming from the school, and 
demoralized while in attendance. It will not do to say, as plaintiff's counsel argue, that 
the proper resort to correct such an abuse is the parents of such offenders, or the public 
prosecutors. Some parents would dismiss the matter by saying that they could give no 
attention to children’s quarrels; many would champion their children as being all right 
in their conduct. The public authorities would very properly say, unless the offense 
resulted in quite serious injury, that such affrays were too trifling to deserve their at- 
tention. Yet the harm to the schooi has been done, and its proper conduct and operation 
seriously harmed, by such acts. Correction will usually be sought in vain at the hands 
ef parents; it can only be successfully applied by the teacher.?! 


The rules of the school regarding pupil conduct may be extended to cover the 
pupil while he is on his way to and from school. For example, a school rule against 
smoking might be extended to include the homeward journey, and it would doubt- 
less be upheld even though it would be difficult to enforce. The practicability of 
the rule would not be an issue—only the reasonableness of it. 

Perhaps the broad outlines of the framework of law within which the school 
controls the conduct of pupils outside the school may be best set forth in the words 
of two court decisions. The first indicates the breadth and depth of this framework, 
and the second its limitations. 

*? O’Rourke v. Walker, 102 Conn. 130, 136, 128 Atl. 25, 26-27 (1925). 
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Any rule of the school, not subversive of the rights of the children or parents, or in 
conflict with humanity and the precepts of divine law, which tends to advance the 
object of the law in establishing public schools, must be considered reasonable and 
proper. If the effects of acts done out of school-houses reach within the schoolroom 
during school hours and are detrimental to good order and the best interest of pupils, 
it is evident that such acts may be forbidden. . . .?” 


School boards and boards of education have important duties to discharge, and we 
have no disposition . . . to circumscribe their powers in too narrow a compass. The 
statute clothes them with power to make all needful rules for the government of the 
school established within their respective jurisdiction, and to suspend any pupil from 
the privileges of the school for non-compliance with the rules established by them, or by 
the teacher with their consent . . . yet it cannot fairly be claimed that the boards are 
uncontrolled in the exercise of their discretion and judgment upon the subject. The 
rules and regulations made must be reasonable and proper, or, in the language of the 
statute, “needful,” for the government, good order, and efficiency of the schools—such 
as will best advance the pupils in their studies, tend to their education and mental 
improvement, and promote their interest and welfare. But the rules and regulations 
must relate to these objects. The boards are not at liberty to adopt rules relating to 
other subjects according to their humor. . . .?8 


ENFORCEMENT OF SCHOOL REGULATIONS 


The control of pupils is possible only when effective means of enforcing rules 
and regulations are available to the school. There are three general types of punish- 
ment meted out to pupils by school authorities as the result of infractions of school 
regulations. They are, in an ascending order of severity, detention at noon, recess 
or after school; corporal punishment; and suspension or expulsion. All have been 
upheld by the courts when carried out under proper conditions and with reasonable 
care and discretion. Although there are numerous variations in pupil punishments, 
most corrective actions will fall under one of these three heads. 

Detention of the pupil at times when he is ordinarily free for recreational ac- 
tivities or after school hours when other pupils are dismissed is perhaps the most 
common form of corrective action. No question is raised regarding the right of the 
school to detain pupils during school hours; however, detention after school hours 
has been the subject of some litigation. The right of the school so to detain a pupil 
has been upheld.* In cases where the pupil is transported by bus, however, it 
would seem the courts might question the reasonableness of this particular form 
of punishment. 

Corporal punishment as a means of maintaining control over the pupil is not 
nearly as prevalent as it once was. However, only one state, New Jersey, and the 
District of Columbia forbid such punishment by statute. One state, West Virginia, 
does not include it in a list of punishments specifically approved by statute. The 
remaining states leave the matter to the discretion of local school authorities. Almost 
all states have specific laws forbidding cruelty to children, and school authorities are 


*® Burdick v. Babcock, 31 Iowa 562, 565 (1871). 
*8 State ex rel. Powe v. Board of Education, 63 Wis. 234, 237, 23 N. W. 102, 103-104 (1885). 
**Fertich v. Michener, 111 Ind. 472, 11 N. E. 605 (1887). 
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obligated to make sure that punishment is reasonably proper. If such is not the case, 
the person administering the punishment is liable on a charge of cruelty to a child 
or assault and battery. 

When is corporal punishment reasonable and proper? The following character- 
istics of reasonable and proper punishment are offered as guides: 

1. It is in conformance with statutory enactments. 

2. It is for the purpose of correction and without malice. 

3. The pupil knows wherein he has erred and is thus aware of the reason for 

the punishment. 

4. It is not cruel nor excessive and leaves no permanent mark or injury. 

5. It is suited to the age and sex of the pupil. 

6. It is administered in the pupil-teacher relationship. 

School authorities must be aware of statutory enactments which may define the 
limits of corporal punishment of children or even forbid it entirely. It is elementary, 
of course, that any punishment must be in the spirit of correction, never with malice. 
If malice can be proven, the person administering the punishment is, in most states, 
subject to a heavy fine, imprisonment, or both. 

The pupil must know for what he is being punished; else he would not know 
in what respect to mend his ways. The principal justification for punishment is 
the correction of the child; therefore, he must be aware of the error or violation 
for which he is chastised. 

Physical punishment, which would be suitable for a boy of sixteen, might be 
totally unsuited for a girl of the same age. Likewise, a six-year-old child should 
receive a much lighter punishment than one of fifteen, other things being equal. 

A teacher punishing a pupil for conduct during a semi-professional baseball game 
in which both were players would find himself liable to prosecution. The teacher- 
pupil relationship is essential to proper and reasonable punishment. 

All punishment must be moderate and merciful with due care exercised that 
no permanent marks or injuries to the person result. 

The third type of punishment is relatively seldom used and represents a last 
resort in the control of the pupil. Suspension is the term generally applied to a 
temporary barring of the pupil from school, and expulsion to a more permanent 
action. Suspension usually implies that final judgment is held in abeyance until 
facts are studied or authorities take official action. Such action may be either 
expulsion or reinstatement. Suspension is generally an act of the professional school 
staff while expulsion is a prerogative of the board of education. The expulsion of 
pupils has been the subject of much litigation over the years. The legal right of 
the board to expel a pupil is firmly established, but the reasonableness of such action 
is often challenged. It is not the right to expel but the reason for so doing which is 
frequently the subject of litigation. 





Law anp ConTEMPORARY PROBLEMS 


ConcLusION 

In conclusion, it may be said that the over-all legal framework within which 
the school controls its pupils is based on the principle that education is a benefac- 
tion of the state for the sake of which individuals must sacrifice a measure of per- 
sonal freedom in order to assure the maximum usefulness and effectiveness of the 
educational system. The touchstone question is, “Does it affect the welfare of the 
school?” If the answer is in the affirmative, then the school has a legal right to be 
concerned and, in cases where the effect is deleterious, to take reasonable action 
to protect and maintain the well-being of the institution. As has been shown, the 
concern of school authorities is not confined to school hours or the school premises, 
but embraces the community and even beyond. The acts of pupils, regardless of 
when or where they are committed, are the proper concern of school officials if they 
directly affect the welfare of the school. 





THE LAW AND THE CURRICULUM 


E. EpMunp Reutrer, Jr.* 


Since schools exist to convey to youngsters certain knowledge, skills, and attitudes 
deemed necessary to help them develop as individuals and become contributing mem- 
bers of society, the learning experiences afforded children under the aegis of the 
school are a paramount concern of government. In the United Stai:s where the 
state is the governmental unit responsible for education, it is the state legislature 
which has the authority to regulate the curriculum. In regard to what must be 
taught and what must not be taught the power of the state legislature is plenary, 
so long, of course, as individual liberties protected by the Federal Constitution and 
its Amendments are not denied and prescriptions of the particular state constitution 
are observed. In some states there are myriad statutes pertaining directly to the 
curriculum; in others there are relatively few detailed laws. To varying extents in 
different states, state boards and state departments of education are granted authori- 
ty in curricular matters by the legislatures, and they too operate differently in regard 
to specificity of curricular regulations. 

The local board of education is the legal body most closely associated with what 
is taught to boys and girls. An agency of the state (as differentiated from the local) 
government, it has the responsibility for conducting the schools in its district within 
the framework of the state constitution, state statutes, and the state board of educa- 
tion’s regulations. Curricular changes, particularly the addition of new courses or 
activities, usually have originated on the local level. State statutes for the most part 
have followed rather than preceded curricular innovations in enterprising local 
districts. In the typical pattern, a local school board, convinced of the educational 
merit of a proposal, puts it into effect in the absence of a statutory prohibition. If 
the idea proves sound, it will be adopted by other local school boards. Eventually 
this “typical” curricular change might be put into a permissory state law and possibly 
into a state requirement. Frequently a new item is challenged in the courts as an 
ultra vires act of the board or one involving improper use of tax money, thereby 
depriving the taxpayer of property without due process of law. In an overwhelm- 
ingly large percentage of such instances the courts, as pointed out later, have upheld 
the considered actions of local boards and paved the way for general acceptance of 
once novel elements in the curriculum. Examples include kindergartens, music, 
domestic science, modern languages, physical education, and thrift as well as the now 
firm pillar of public education—the high school. 


* A.B. 1944, Johns Hopkins University; A.M. 1948, Teachers College, Columbia University; Ph.D. 
1950, Columbia University. Associate Professor of Education, Teachers College, Columbia University. 
Author, THe ScHoot ADMINISTRATOR AND SuBveERSIVE Activities (1951); co-author (with Willard S. 
Elsbree), STAFF PERSONNEL IN THE PuBLIC ScHooLs (1954); contributor to various educational periodicals, 
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I 
Statutory Provisions 
A. Subject Matter 

1. Specific elements. In a particular state there are three legal conditions which 
may prevail in regard to a specific curricular item written into the law. First, state 
law may require that the item be taught in all public schools (perhaps in private 
schools as well). Most of the statutes pertaining to curriculum are of this nature. 
Second, permissive legislation specifically may legalize a certain element to be in- 
cluded in the curriculum of a local district at the option of the local board of educa- 
tion. Another form of permissive legislation provides that under certain conditions 
a pupil may be excused from what otherwise would be a requirement. Third, a 
certain teaching may be prohibited in all schools in the state. The several states 
have their peculiar inclusions in these three categories. 

In a few states specific curricular matters are mentioned in the state constitutions. 
The Louisiana Constitution, for example, provides that “There shall be taught in 
the elementary schools only fundamental branches of study, including instruction 
upon the constitutional system of State and national government and the duties of 
citizenship.” The New Mexico Constitution prescribes that “The legislature . . . 
shall provide proper means and methods to facilitate the teaching of the English 
language and other branches of learning to . . . pupils and students [who speak 
Spanish].”? The Utah Constitution orders teaching of the metric system. On the 
prohibitive side, several state constitutions include statements similar to the follow- 
ing one in Nevada: “No sectarian instruction shall be imparted or tolerated in any 
school or university that may be established under this constitution.”* 

In state laws the most popular curricular prescription pertains to teaching the 
Constitution of the United States. All but three states require this, and thirty-two 
require teaching the appropriate state constitution. Thirty-six states require the 
teaching of the history of our country in elementary grades, and nineteen in high 
school.’ Other rather common curricular mandates include instruction in such 
specifics as the effects of alcohol and narcotics, arithmetic, spelling, American govern- 
ment, the Declaration of Independence, conservation, driving, health, safety, physical 
training, and the observance of such occasions as Washington’s Birthday and Armi- 
stice Day. 

One of the more specific of such statutes is the Kansas law stipulating that the 
following be taught: “. . . the skills and knowledges indicated by the terms reading, 
writing, arithmetic, geography, orthography, English grammar and composition, 
history of the United States and of the state of Kansas, civil government and the 
duties of citizenship, health and hygiene, together with such other subjects as the 
state superintendent may determine.”® In Oregon, state law directs the required 


1 La. Const. Art. 12, §3. *N. Mex. Consr. Art. 12, §8. 

® Uran Consr. Art. 11, §11. * Nev. Const. Art. 11, §9. 

® CLarENcE E. Swinctey, Tue Lecat Basis or Crvic EpucaTION IN THE UNITED STATES FROM 1900 
TO 1949 54-55, 74 (unpublished dissertation, University of Chicago, 1950). 

® Kan. Gen. Stat. ANN. §72-1101 (1949). 
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physical education program “to develop as minimum essentials normal symmetrical 
growth, organic vigor, strength and endurance, good posture, skills of bodily move- 
ment and coordination, and high levels of such qualities as agility, strength, speed, 
power, endurance, flexibility, balance, [and] relaxation.”" Texas has an unusual 
mandate, namely, that “Suitable instruction shall be given in the primary grades . . . 
regarding kindness to animals and the protection of birds and their nests and eggs.” 
Many laws include detailed prescriptions regarding the grades in which a subject 
should be taught and how many hours should be devoted to it. Indiana, as an illustra- 
tion, prescribes that “All schools shall provide within the two weeks immediately 
preceding the day of any general, congressional or state election for all pupils in 
grades six through twelve inclusive, five full recitation periods of class discussion 
concerning our system of government in the State of Indiana and the United States, 
our methods of voting, our party structures, our election laws and the responsibilities 
of citizen participation in government and in elections.”® In Delaware on November 
11 schools “shall hold appropriate exercises between the hours of eleven A.M. and 
twelve o'clock noon in memory of ‘Armistice Day.’”*® A few statutes include pro- 
visions for examinations in required subjects, e.g., in Georgia “No student in any 
school or college [in any manner supported by public funds] shall receive a certificate 
of graduation without previously passing a satisfactory examination upon the pro- 
visions and principles of the United States Constitution and the Constitution of 
Georgia.”" 
Some laws contain provisos for exceptions to requirements. Indiana law, for 


instance, requires the teaching of hygiene and sanitary science, including special 
instruction relative to the ways in which dangerous communicable diseases are 
spread and how to restrict and prevent them. However, “Any person who in writing 
objects, or any minor whose parent or guardian so objects, to health and hygiene 
courses on the grounds that such courses conflict with their religious teachings shall 
be excused from receiving medical instruction or instruction in hygiene or sanitary 
science, given by lectures or otherwise, in the public schools of the state, and no 


penalties as to grades or graduation shall result therefrom.”™ 


Elements likewise may be excluded from the curriculum by state statute. This 
prohibitive power has been exercised against teaching the theory of evolution, Com- 
munism, “subversive” doctrines, sectarian doctrines, and vivisection. Also giving 
any instruction using a language other than English may be forbidden. 

2. Ideas, Attitudes, and Influences, Many state prescriptions go beyond the 
stipulation of concrete fields of knowledge into the realm of ideas, attitudes, and in- 
fluences to be placed in the public school curriculum. Most of the less definite 
mandates are concerned with patriotism and good citizenship. A number of statutes 
simply include “patriotism” in the list of required teachings, whereas others, like the 


* Ore. Rev. Stat. §336.190 (1953). ® Tex. Civ. Star. ANN. Art. 2911 (1951). 
* Inv. Stat. ANN. §28-3434 (1953 Cum. Pocket Supp.). 

2° Der. Cope ANN. §4110 (1953). 4 Ga. Cope ANN. §32-706 (1952). 

**Inp. Stat. ANN. §35-2612 (1953 Cum. Pocket Supp.). 








94 Law anp CoNTEMPORARY PROBLEMS 


following one in Arkansas, go into a description of the goal: “the instilling into 
the hearts of the various pupils of an understanding of the United States and of a 
love of country and ‘of a devotion to the principles of American Government.” 
In about one-sixth of the states, teachers have to swear that they will promote 
patriotism in their classes. “Good citizenship” is another learning that state statutes 
frequently require. Often this is tied in with patriotism, but it may stand alone as 
a requirement with or without a description.’* Nebraska adds a negative twist in 
that its teachers are bound by state law to teach “opposition to all organizations 
and activities that would destroy our present form of government.”!® 

Several statutes require instruction in the realm of moral conduct. In Virginia, 
“The entire scheme of training [in the public schools] shall emphasize moral educa- 
tion through lessons given by teachers and imparted by appropriate reading se- 
lections.”"° In Florida teachers are bound to “labor faithfully and earnestly for 
the advancement of the pupils in their studies, deportment and morals, and embrace 
every opportunity to inculcate, by precept and example, the principles of truth, 
honesty and patriotism and the practice of every Christian virtue.”*’ In Illinois, 
“Every public school teacher shall teach the pupils honesty, kindness, justice, and 
moral courage for the purpose of lessening crime and raising the standard of good 
citizenship.”*® 

In twenty-one states, laws prevent the teaching of “subversive” doctrines variously 
defined or described, but related to the overthrow of the government by unconsti- 
tutional means.’ Texas law, more descriptive than many, forbids teachers to ad- 
vocate ideas or “doctrines which seek to undermine or overthrow by force or violence 
the republican and democratic forms of the government in the United States, or 
which in any way seek to establish a government that does not rest upon the funda- 
mental principle of the consent of the governed.””° Sectarian teachings and influ- 
ences are barred in most states. 

3. Adjuncts. A case could be made for the point of view that almost all laws 
pertaining to the schools affect the curriculum. Finance laws to pay for school opera- 
tion, building laws to house the operation, and personnel laws to cover those han- 
dling the instruction certainly influence the curriculum. Laws concerning transporta- 
tion, school lunches, and health services impinge more directly. Although such laws 
will not be treated here, attention must be given to some items not directly a part 
of what is taught in the schools, but very close to the curriculum even when the term 
is narrowly interpreted. Among such “adjuncts” are provisions related to reading 
the Bible, reciting the Lord’s Prayer, and pledging allegiance to or saluting the flag. 
The Bible situation in the various states is one of the most inconsistent, legally speak- 


*8 Ark. Star. tit. 80, §1613 (1947). ** See notes 6 and 9, supra. 

*® Neb. Laws, 1951, Legislative Bill 257, §4. 1®Va. Cope §22-238 (1950). 

17 Pia, Stat. ANN. §231.09(3) (1943). *8 Ii. Strat. ANN. §123.1241 (rev. 1940). 

7°, Epmunp Reuter, Jr., THE ScHooL ADMINISTRATOR AND SUBVERSIVE ACTIVITIES 14-23 (Studies 
in Educ., Teachers Coll., Columbia University, 1951). See, also, WiLarp S. ELsBREE AND E, EpMUND 
REvTTER, JR., STAFF PERSONNEL IN THE PuBLic ScHOOLS 311-316 (1954). 

° Tex. Rev. Crv. Star. §2908a (1942). 
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ing. As of 1953, twelve states require the reading of the Bible in the public schools 
as part of opening exercises, four states forbid such use of the Bible, five states have 
permissory legislation leaving the issue to local determination, and twenty-seven 
states have no laws on the subject." Some states have legislated permission to recite 
the Lord’s Prayer every morning in school. The flag salute is a part of opening 
exercises in a number of states despite the fact that the United States Supreme Court 
has ruled that such an exercise cannot be made compulsory.** New Jersey, for 
example, prescribes recitation of the pledge of allegiance but excuses from participa- 
tion children with “conscientious scruples against such pledge or salute.”** 


B. Methods 

1. General. Many statutes deal with methods to be used in teaching prescribed 
subjects in the public schools. About two-thirds of the states provide that all in- 
struction be given in English. Occasionally, as in Louisiana,** this is a constitutional 
mandate. 

Florida state law imposes on teachers the obligation to “see that such subjects 
[those prescribea’ . -e efficiently taught by means of pictures, charts, oral instruction, 
and lectures, and other approved methods.”** In Minnesota the following methods 
for teaching “subjects and exercises tending and calculated to encourage and in- 
culcate a spirit of patriotism” are given by statute: “Such exercises shall consist of 
the singing of patriotic songs, readings from American history and from the bi- 
ographies of American statesmen and patriots, and such other patriotic exercises as 


the superintendent or teachers of such school may determine.”** In Oklahoma a 
legislative requirement is “the teaching of citizenship in the United States, in the 
State of Oklahoma, and other countries, through the study of the ideals, history and 
government of the United States, other countries of the world, and the State of 
Oklahoma and through the study of the principles of democracy as they apply in 


the lives of citizens.”** 


The state of Idaho outlines for its teachers detailed instructions regarding the 
required daily Bible reading. “The teacher shall not comment upon, interpret or 
construe any of the passages or verses read. In response to questions from any 
pupil or pupils calling for commentary upon, or explanation, construction or inter- 
pretation of any of the verses or passages read, the teacher shall, without comment, 
refer the inquirer to his parents or guardian for reply.”** 

2. Texts and Materials. All states have some sort of legislation relative to text- 
books and some have laws pertaining to other instructional materials. Utah is un- 


*1 Bolmeier, What the Courts Say About Church and Public School Relationships, in Lee O. Garser, 
THE YEARBOOK OF ScHOOL Law, 1953, 91. 

*2 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 

23.N.J. Stat. ANN. §18:14-80 (1953 Cum. Ann. Pocket Part). 

24 La. Const. Art. 12, §12. 

25 Fra. Stat. ANN. §231.09(1) (1953 Pocket Part). 

26 MINN. Stat. ANN. §131.18 (1946). 

*7 Oxia. Strat. ANN. tit. 70, §11-3 (1950). 

*®IpaHo Gen. Laws ANN. §33-2707 (1948). 
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usual in that the state constitution contains a textbook provision—a negative one. 
“Neither the Legislature nor the State Board of Education shall have power to pre- 
scribe text books to be used in the common schools,”*® About half of the states 
adopt textbooks on a statewide basis through the state board of education or a state 
textbook commission. There is considerable variation in details. For a given sub- 
ject or a given grade the state may prescribe a single book or there may be a list of 
several from which local authorities have a choice. Often procedures differ for 
elementary and high school textbooks. A few state laws provide for printing text- 
books by the state rather than buying them from commercial publishers, but only 
California has gone far in that direction. Several states have laws licensing pub- 
lishers and requiring that prices charged within those states be no higher than prices 
in any other jurisdiction. Once a book has been adopted as a text, it cannot be 
changed for a specific number of years in some states, ¢.,;,, five years in Illinois.*° 

Textbooks are prov.ded free to students for at least some grades in over two- 
thirds of the states. About half of these states stipulate that the books be paid for 
by the state rather than local units.** A few statutes provide that textbooks be 
furnished on the same basis to all children regardless of whether or not they attend 
public schools. 

Not uncommon is a type of provision like the following Texas statute: “All 
textbooks on physiology and hygiene purchased in the future for use in the public 
schools of this State shall include at least one chapter on the effects of alcohol and 
narcotics.”** The post World War II period has featured considerable legislative 
concern over possible “subversive” materials getting into the schools, and legislative 
investigating committees have given attention to the question in more than a dozen 
states. Texas went so far in 1953 as to require a loyalty oath of authors whose books 
would be used in the public schools.** 


II 
JupictaL INTERPRETATIONS 
The right of the state generally to regulate the public school curriculum has been 
treated by the United States Supreme Court as follows:* 


That the State may do much, go very far, indeed, in order to improve the quality of its 
citizens, physically, mentally, and morally, is clear; but the individual has certain funda- 
mental rights which must be respected. . . . 

The power of the State to compel attendance at some school and to make reasonable 
regulations for all schools, including a requirement that they shall give instructions in 
English, is not questioned. Nor has challenge been made of the State’s power to prescribe 
a curriculum for institutions which it supports. 

?° Uran Const. Art. 11, §9. 

*° Tut. Star. ANN. §123.1258 (rev. 1946). 

** Keesecker, Free Textbook Trends Across the Nation, School Life, Dec. 1949, pp. 44-45- 

**® Tex. Civ. Star. ANN. Art. 2911 (1951). 

** Tex. Rev. Civ. Srar. Art. 6252-7 (1954 Cum. Ann. Pocket Part). 

** Meyer v. Nebraska, 262 U.S. 390, 401, 402 (1923). 
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In another case the Supreme Court spoke on this point again.®® 


No question is raised concerning the power of the State reasonably to regulate all schools, 
to inspect, supervise and examine them, their teachers and pupils; to require . . . that 
certain studies plainly essential to good citizenship must be taught, and that nothing be 
taught which is manifestly inimical to the public welfare. 


The main issues, then, lie along the somewhat hazy border between the parent’s 
rights regarding the education of his children and the state’s power and responsi- 
bility for the education of its citizens. The power of the state may be looked at in 
two aspects—that exercised by the legislature itself, and that exercised by local boards 
of education under expressed or implied delegated authority. 


A. Subject Matter 


1. Specific elements. Tlrat the legislature can provide more then a rudimentary 
education is well established. In the words of one court upholding a requirement 
for teaching agriculture to boys and housekeeping to girls in the public schools, 
“The power of the legislature to impose a system of public school education upon 
local communities is not limited to common branches alone.”** The right of the 
legislature to permit, or even require, the establishment of kindergartens has been 
upheld,*” as has authorization for junior colleges.** 

Undoubtedly the most widely publicized case in this area is the Scopes evolution 
case. A Tennessee law forbidding the teaching of evolution was challenged by a 
teacher, John Scopes, who deliberately violated it. The law was upheld as being 
within the state’s power. (Scopes escaped through a technicality the penalty assessed 
by the lower court, and the court of review suggested that the Attorney General 
suspend further prosecution.) The opinion stated :*® 
If they [school authorities] believe that the teaching of the Science of Biology has been 
so hampered by . . . [the law in question] as to render such an effort no longer desirable, 
this course of study may be entirely omitted from the curriculum of our schools. If this 
be regarded as a misfortune, it must be charged to the legislature. 


The United States Supreme Court had ruled a few years before, however, that a law 
prohibiting the teaching of a foreign language in grades lower than the ninth was 
beyond the state’s power. 


No emergency has arisen which renders knowledge by a child of some language other 
than English so clearly harmful as to justify its inhibition with the consequent infringe- 
ment of rights long freely enjoyed. We are constrained to conclude that the statute as 
applied is arbitrary and without reasonable relation to any end within the competency 
of the State. 

*5 Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925). 

** Associated Schools v. School Dist. No. 83, 122 Minn. 254, 258, 142 N.W. 325, 327 (1913). 

** In re Kindergarten Schools, 18 Colo. 234, 32 Pac. 422 (1893); Posey v. Board of Education, 199 


N.C. 306, 154 S.E. 393 (1930). 

°® McHenry v. Ouachita Parish School Board, 169 La. 646, 125 So. 841 (1929); Zimmerman v. 
Board of Education, 199 N.C. 259, 154 S.E. 397 (1930). 

®° Scopes v. State of Tennessee, 154 Tenn. 105, 120, 289 S.W. 363, 367 (1927). 

“° Meyer v. Nebraska, supra note 34, at 403. 
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The power of local boards of education to provide curricular activities not spe- 

cifically enumerated in state statutes has been contested many times, with the results 
clearly indicating that this generally may be done. Indeed, in the last decade or 
two the doctrine has rarely been challenged. As stated in Indiana, “It can not be 
doubted, we think, that the Legislature has given the trustees of the public school 
corporations the discretionary power to direct, from time to time, what branches of 
learning, in addition to those specified in the statute, shall be taught in the public 
schools of their respective corporations.”** In a leading case arising in California, 
the court, while approving instruction in dancing, said:** 
The legislature . . . quite naturally and with eminent propriety, has committed to. . . 
[school] authorities the right and power to prescribe the courses of study to be followed 
in the various grades of the system. ... To all such regulations, if they be reasonable or 
not violative of any of their fundamental rights, or those of their parents or guardians, 
the pupils are bound to conform... . 

It is also a proposition upon which there cannot exist any ground for legitimate con- 
troversy that, superadded to the mental training afforded by the public schools and public 
universities, there should be maintained a system of physical education or training . . . as 
will develop bodily and organic vigor in the pupils as an essential aid to the full develop- 
ment of their mentalities. . . . 


A Montana court, in upholding a local board in building and equipping an outdoor 
“gymnasium,” pointed out that the real purpose of the public schools was to develop 
good citizenship, and added, “Mentality without physical well-being does not make 
for good citizenship—the good citizen, the man or woman who is of the greatest 
value to the state, is the one whose every faculty is developed and alert.”** Similar 
reasoning appears in a decision of an Arizona court:** 

It seems to us that, to hold things of this kind [competitive athletics] are less fitted for 
the ultimate purpose of our public schools, to wit, the making of good citizens, physically, 
mentally, and morally, than the study of algebra and Latin, is an absurdity. Competitive 
athletic games, therefore, from every standpoint, may properly be included in a public 
school curriculum. 


Many courts have stated the case more strongly, such as one in Kansas which 
emphasized the authority of school boards to provide for instruction in subjects 
other than those specifically required, while adding that “The various boards of edu- 
cation, in providing for and sponsoring the various activities mentioned, have exer- 
cised a discretion which the statutes and the law have vested in them, and with 
which we may not interfere unless a clear case of fraud or abuse is shown.”* A 
1950 case in Missouri re-emphasizes this doctrine as follows: “. . . the Board of Edu- 


“1 W. P. Myers Publishing Co. v. White River School Township, 28 Ind. App. 91, 93, 62 N.E. 66, 
67 (1901), quoting from State ex rel. Andrew v. Webber, 108 Ind. 31, 37, 8 N.E. 708, 712 (1886). 

“* Hardwick v. Board of School Trustees of Fruitridge School Dist., 54 Cal. App. 696, 702, 205 Pac. 
49, 51 (1921). 

** McNair v. School Dist. No. 1, 87 Mont. 423, 428, 288 Pac. 188, 190 (1930). 

“* Alexander v. Phillips, 31 Ariz. 503, 513, 254 Pac. 1056, 1059 (1927). 

“® State Tax Commission v, Board of Education of Holton, 146 Kan. 722, 725-726, 73 P.2d 49, 52 


(1937). 
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cation has complete discretion to determine what courses shall be given, continued 
or discontinued and this cannot be controlled or interfered with by any court.”* 

Cases in courts of record have upheld local boards of education in establishing 
without express legislative permission high schools, kindergartens, and junior colleges 
and in offering courses in grammar, composition, debating, agriculture, domestic 
science, modern languages, music, athletics, dancing, bookkeeping, and commercial 
subjects in general. A course in Bible study, however, was disallowed in Washing- 
ton on grounds of sectarianism which was proscribed by the legal structure of the 
state. In that case the issue involved credit given for studying the Bible outside of 
school, with the school furnishing supervision to the extent of an outline, examina- 
tion, and grading.*? 

“Tt is the administrative function of the school directors and superintendents to 
meet changing educational conditions through the creation of new courses, reassign- 
ment of teachers, and rearrangement of curriculum.”** So spoke the Supreme Court 
of Pennsylvania in a case brought by a discharged teacher who was not qualified to 
teach in the new curriculum (commercial subjects) which had attracted students 
away from the traditional academic program in which the plaintiff had taught and 
which had caused a reduction in staff. The court reasoned further: 


If we sustain appellant’s contention, we not only “freeze” the discretion accorded to school 
boards in their control over the courses of study, but stagnate development in our edu- 
cational policies. School boards will not risk the establishment of new departments or 
courses if they must continue to employ teachers made unnecessary through such de- 


velopment. 


Just as a local school board may add courses, so may it drop them (e.g., kindergarten 
for financial reasons**) unless a course is required by the state. 

The above discussion has focused on the power of governmental bodies relative 
to elements in the curriculum. Judicial opinion also has dealt with a parent's right 
not to have his child take a certain course. Two statements taken from early cases 


are pertinent. 


No parent has the right to demand that the interests of the children of others shall be 
sacrificed for the interests of his child; and he cannot, consequently, insist that his child 
shall be placed or kept in particular classes, when by so doing others will be retarded in 
the advancement they would otherwise make; or that his child shall be taught studies not 
in the prescribed course of the school, or be allowed to use a text-book different from that 
decided to be used in the school, or that he shall be allowed to adopt methods of study 
that interfere with others in their studies. The rights of each are to be enjoyed and 
exercised only with reference to the equal rights of all others.* 

*° State ex rel. Brewton v. Board of Education of St. Louis, 361 Mo. 86, 91, 233 S.W.2d 697, 699- 


700 (1950). 

“* State ex rel. Dearle v. Frazier, 102 Wash. 369, 173 Pac. 35 (1918). 

*® Jones v. Holes, 334 Pa. 538, 542, 541, 6 A.2d 102, 104 (1939). 

*® Ehret v. School Dist. of Kulpmont, 333 Pa. 518, 5 A.2d 188 (1939). 

5° Posey v. Board of Education, 199 N.C. 306, 154 S.E. 393 (1930); Jones v. Board of Trustees, 8 
Cal.App.2d 146, 47 P.2d 804 (1935). 

*! Trustees of Schools v. People ex rel. Van Allen, 87 Ill. 303, 307 (1877). 
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The right of the parent . . . to determine what studies his child shall pursue is paramount 
to that of the trustees or teacher. ... No pupil attending the school can be compelled 
to study any prescribed branch against the protest of the parent .. . so long as the failure 
of the . . . [pupil to do so] does not prejudice the equal rights of other students. . . .5? 


Inconsistencies appear in the decisions of courts on the point in question. In the 
latter case quoted above, the parent’s refusal to have his child study grammar be- 
cause “that said study was not taught in said school as he had been instructed when 
he went to school” was upheld. In contrast other courts in very similar cases have 
ruled against parents because of the insufficiency of the reasons given for desiring the 
pupils to be excused.®* Religious scruples generally constitute sufficient reason to 
refrain from a prescribed activity. Such a reason was acceptable to the California 
court in the case concerning dancing discussed previously, yet oditer dicta in that 
case held that such scruples were not grounds for failing to salute the flag.*® 

2. Ideas, Attitudes, and Influences. That the state can require “certain studies 
plainly essential to good citizenship” and can prevent the teaching in the public 
schools of things “manifestly inimical to the public welfare” is well established. 
In this connection laws aimed at assuring the loyalty of teachers through oaths 
or otherwise have been upheld so long as constitutional safeguards for the individual 
are observed.*’ Subtle influences are as reprehensible as direct statements. “We 
are not so naive as to accept as gospel the argument that a teacher who believes in 
the destruction of our form of government will not affect his students. It is not 
necessary to impart a thought by direct statement. The result may be accomplished 
by indirect, subtle, insinuations; by what is left unsaid as well as by what is said.” 
Courts also have validated the dismissal of teachers for exercising such influences as 
may derive from remarks derogatory of the government, as differentiated from those 
aimed at overthrow of the government. Where the state requires the teaching of a 
patriotic attitude, the removal of a teacher who was a conscientious objector opposed 
to combat and non-combat service in the armed forces has been upheld.” 

The barring of sectarian influences is within the realm of the state’s power." So 
is the banning of immoral influences, e.g., teaching polygamy® and use of profane 


52 State ex rel. Sheibley v. School Dist. No. 1, 31 Neb. 552, 557, 48 N.W. 393, 395 (1891). 

58 State ex rel. Andrews v. Webber, 108 Ind. 31, 8 N.E. 708 (1886); Samuel Benedict Memorial 
School v. Bradford, 111 Ga. 801, 36 S.E. 920 (1900). - 

54 Hardwick v. Board of School Trustees of Fruitridge School District, supra note 42. 

**For a contrary and overruling point of view, see West Virginia State Board of Education v. 
Barnette, supra note 22. 

5® Pierce v. Society of Sisters, supra note 35. 

57 See REUTTER, THE SCHOOL ADMINISTRATOR AND SUBVERSIVE ACTIVITIES c. 5 (1951); and ELsBREE 
AND REuTTER, STAFF PERSONNEL IN THE PusBLic SCHOOLS 326-329 (1954). 

58 T’Hommedieu v. Board of Regents, 276 App. Div. 494, 505, 95 N.Y.S.2d 443, 453 (3d Dep’t 
1950). 

5° REUTTER, THE ScHOoL ADMINISTRATOR AND SUBVERSIVE ACTIVITIES 52-54 (1951). 

*° State ex rel. Schweitzer v. Turner, 155 Fla. 270, 19 So.2d 832 (1944). 

* Bolmeier, What the Courts Say About Church and Public School Relationships, in Lez O. Garner, 
THe YEARBOOK OF ScHooL Law 1953, 91-104. 

** Davis v. Beason, 133 U.S. 333 (1890). 
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language. Teaching the attitude of thrift is within the power of the local board 
of education. 

3. Adjuncts. In an unusual action the United States Supreme Court in 1943 
reversed one of its previous decisions and adopted the view that a compulsory flag 
salute violated Constitutional religious freedoms.® This action invalidated the 
holdings of several state courts and caused the rewriting of many pertinent state laws 
to permit children to be excused on religious grounds from “pledging allegiance to 
the flag.” 

Whether the Bible may be read without comment in opening exercises has not 
been adjudicated by the United States Supreme Court, and state courts are in dis- 
agreement on the point. Recitation of the Lord’s Prayer is in a similarly hazy 
legal status. 

B. Methods 

1. General. ‘The legislature, according to a Tennessee court, “must have an 
unrestricted right to prescribe methods, and the Courts cannot interfere with it, unless 
some scheme is devised which is contrary to other provisions of the Constitu- 
tion... .”** Also an Arizona court has stated: 

While the purpose of the public school and its justification for existence is always the 
same, like all other human institutions, it changes from time to time in the methods by 


which that purpose may be carried out... . 
If physical education be one of the special subjects permitted by law, it is a matter 
for the reasonable discretion of our school authorities as to how such subject should be 


taught. ... 
The above reasoning led the Arizona court not to bar competitive athletics and 
consequent expenditures for a stadium. 

Parents are not the ones to decide methods, according to the Supreme Court of 
Iowa in a case where a parent wanted bookkeeping taught differently. The court 
refused to interfere because the school board’s “selection of the books to be used, the 
methods employed, and the character of the instruction suitable for the pupils is an 
exercise of discretion [by the board].”®° A Vermont case of almost a century ago 
held that “With this concession to the teacher of fixing the mode of teaching these 
[required] branches, it seems very obvious that English composition may fairly be 
regarded as an allowable mode of teaching many of these branches.”*° In a later 
case in Georgia the court ruled that “Whether a particular subject given . . . for 
composition or debate is suited to the age and advancement of the pupil is a question 
for determination by . . . [public school] authorities, and not by the courts.”"? In 


*’ Bump v. Union High School Dist. No. 3, 144 Ore. 390, 24 P.2d 330 (1933). 

** Security National Bank v. Bagley, 202 Iowa 701, 210 N.W. 947 (1926). 

*° West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 

°° Bolmeier, supra note 61, at 91-95. 

*T Leeper v. State of Tennessee, 103 Tenn. 500, 518, 53 S.W. 962, 965 (1899). 

*8 Alexander v. Phillips, 31 Ariz. 503, 510, 513-514, 254 Pac. 1056, 1058, 1059 (1927). 

*® Neilan v. Board of Directors of Independent School District of Sioux City, 200 Iowa 860, 862, 205 
N.W. 506, 507 (1925). 

7° Guernsey v. Pitkin, 32 Vt. 224, 228 (1859). 

™! Samuel Benedict Memorial School v. Bradford, 111 Ga. 801, 802, 36 S.E. 920 (1900). 
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Massachusetts a parent complained that a student in the class was assigned by the 
teacher to grade papers and that the student had on more than one occasion marked 
his child’s paper erroneously with consequent injury to his child’s health from 
anxiety and nervousness. There the court said that “the management and direction 
of pupils and studies” was out of its jurisdiction, but that “While constrained to 
this decision we cannot refrain from the expression of disapproval of the practice of 
setting a rival pupil in judgment upon the work of an eager and zealous competi- 
72 

An interesting commentary on the relationship of the board of education and 
the professional staff in regard to methods appears in a relatively recent decision of 
the Supreme Court of Appeals of West Virginia.” 

The law does not contemplate that the members of a board of education shall supervise 
the professional work of teachers, principals, and superintendents. They are not teachers, 
and ordinarily, not qualified to be such. Generally they do not possess qualifications to 
pass upon methods of instruction and discipline. The law clearly contemplated that 
professionally trained teachers, principals and superintendents shall have exclusive control 
of these matters. 


tor. 


The power of a local school board to hire a special teacher for music rather than 
having the regular staff handle such instruction has been recognized in Kansas:"* 


Being vested with authority and discretion in the employment of teachers, the district 
board was at liberty to determine whether the interests of the pupils would be best sub- 
served by the employment of more than one teacher, and the branches to be taught by 
each. The board was, of course, required to employ qualified teachers. . . . 


2. Texts and Materials. One of the leading textbook cases is an 1890 one in 
Indiana where it was ruled that the legislature has” 


the authority to prescribe the course of study, and the system of instruction that shall be 
pursued and adopted, as well as the books which shall be used. ... Having this authority, 
the Legislature may not only prescribe regulations for using such books, but it may also 


declare how the books shall be obtained and distributed. 


Another leading case in this area is from Tennessee, where the court in upholding 
the constitutionality of a uniform textbook law commented, “That the State may 
establish a uniform series of books to be taught in the schools which it provides and 
controls, seems to be a proposition as evident as that it may provide a uniform 
system of schools, which we take it, is not now an open question. . . .”"® 

The authority to furnish free textbooks lies with the legislature, not with the im- 
plied powers of local boards.’7 Most states have enacted laws on the subject of free 


7 Wulff v. Inhabitants of Wakefield, 221 Mass. 427, 429, 109 N.E. 358, 359 (1915). 

7 State ex rel. Rogers v. Board of Education of Lewis County, 125 W. Va. 579, 588, 25 S.E.2d 537, 
542 (1943). 

™Epley v. Hall, 97 Kan. 549, 552, 155 Pac. 1083, 1084 (1916). 

™ State ex rel. Clark v. Haworth, 122 Ind. 462, 468-469, 23 N.E. 946, 948 (1890). 

™ Leeper v. State of Tennessee, 103 Tenn. 500, 516-517, 53 S.W. 962, 965 (1899). 

™ Board of Education v. Detroit, 80 Mich. 548, 45 N.W. 585 (1890); Segar v. Board of Education, 
317 Ill. 418, 148 N.E. 289 (1925). 
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textbooks and many of these treat other materials. In the absence of specific men- 
tion in Nebraska, however, it was held that “a chart or a map or a globe is as much 
a textbook as a reader or speller... .”"* In regard to free textbook laws, the United 
States Supreme Court has sustained the right of a state to distribute the same text- 
books on the same basis to children in private schools as are furnished children in 
public schools.” 

Recently action was brought in New York City to force the board of education 

to cease using in high school English classes The Merchant of Venice and Oliver 
Twist because of the portrayal of Jews in these volumes. The court refused to bar 
the books and reasoned that” 
Except where a book has been maliciously written for the apparent purpose of promoting 
and fomenting a bigoted and intolerant hatred against a particular racial or religious 
group, public interest in a free and democratic society does not warrant or encourage 
the suppression of any book at the whim of any unduly sensitive person or group of 
persons, merely because a character described in such book as belonging to a particular 
race or religion is portrayed in a derogatory or offensive manner. The necessity for 
the suppression of such a book must clearly depend upon the intent and motive which 
has actuated the author in making such a portrayal. 


C. Brief Summary 
According to the Supreme Court of Colorado,** 


The powers of the State, the children and their parents over their education may be 

briefly but accurately stated thus: 

1. The state, for its own protection, may require children to be educated... . 

2. Certain studies plainly essential to good citizenship must be taught. ... And, as a 
corollary, such studies may be required of every child. 

3. Liberty is more than freedom from imprisonment. ... The right to conduct a private 
school; the right of parents to have their children taught where, when, how, what, 
and by whom they may judge best, are among the liberties guaranteed by section 
1 of the Fourteenth Amendment of the United States Constitution. . . 

. But these rights are subject to the qualifications 1 and 2, above, and that teachers and 
places must be reputable and the things taught not immoral or inimical to the public 
welfare. ... 

. Conversely, the teaching of what is immoral or inimical to the public welfare may be 
forbidden by the state, even though taught as a moral and religious duty; e.g., polyg- 
amy.... 

It necessarily follows that if parents can have their children taught what they please, 
they can refuse to have them taught what they think harmful, barring what must be 
taught; i.e., the essentials of good citizenship. What these are the board of education 
of each district, primarily, and the courts ultimately, must decide. So whether any 
study is immoral or inimical to the public welfare the board primarily and the courts 
ultimately must decide. 

7° Affholder v. State, 51 Neb. 91, 93, 70 N.W. 544, 545 (1897). 

™ Cochran v. Louisiana State Board of Education, 281 U.S. 370 (1930). 

*° Rosenberg v. Board of Education of City of New York, 196 Misc. 542, 543, 92 N.Y.S.2d 344, 346 


(Sup. Ct. 1949). 
*? People ex rel. Vollmar v. Stanley, 81 Colo. 276, 280-281, 255 Pac. 610, 613 (1927). 








SUPERVISION OF PUBLIC ELEMENTARY AND 
SECONDARY SCHOOL PUPILS THROUGH 
STATE CONTROL OVER CURRICULUM 
AND TEXTBOOK SELECTION 


Reynotps C. Serrz* 


It is generally recognized that the states have plenary power in educational 
matters.’ Subject only to the limitations of the Federal Constitution as interpreted 
and applied by the Supreme Court,’ states can operate their school systems under 
whatever constitutional provisions and legislation they see fit to adopt. 

Since the curriculum is so basic in educational endeavor, it is not surprising that 
states have passed legislation pertaining thereto. Such legislation constitutes a form 
of administrative supervision of pupils. Its analysis, therefore, falls properly within 
the over-all title of this symposium. 

In broad terms this article has as its intent the discussion of the general scope of 
the supervision of pupils through state curriculum control. Included will be the 
attempt to evaluate the effectiveness and wisdom of such control. Certain state 
legislation which exerts an indirect control over the curriculum will be reviewed. 
Since the quality and type of textbooks used in a school system frequently determine 
the difference between an effective and an inadequate curriculum, a study and 
evaluation of state laws bearing upon textbook selection is presented. 

The efforts of the states at curriculum control will be balanced against parental 
rights to determine the kind of education they desire their children to receive. 

Since no phase of educational endeavor touches more closely the lives of pupils 
and school patrons than matters pertaining to the curriculum, the present effort has 
justification. 

GENERAL Scope OF CuRRICULUM CONTROL 

A look at the general scope of state control over the curriculum offers the most 
logical method of getting into the body of this article. 

The school law statutes of the 48 states reveal that almost every jurisdiction 
prescribes some subject matter. The paragraphs immediately following will outline 
the range of provisions. A citation will furnish an illustration of each type of regu- 


* Dean and Professor of Law, Marquette University Law School. Formerly assistant professor of law, 
Creighton University; assistant to the superintendent of public schools in Omaha and in St. Louis; senior 
attorney, National Labor Relations Board, Washington, D. C.; labor relations attorney, Montgomery 
Ward and Company, Chicago; executive, Chicago Daily News; director, Chicago Division, Medill School 
of Journalism, Northwestern University; associate professor, labor law, law of the press, and school law 
at Northwestern University; frequent contributor to legal periodicals. 

* MapaLiNE KinTER REMMLEIN, ScHoot Law 1-14 (1950); Ropert R. Hamitton “Np Paut R. Morr, 
THe Law anv Pustic Epucation c. 1 (1941). 

* West Virginia State Board of Education v. Barnette, 319 U. S. 624 (1943). 
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lation. No attempt will be made in this article statistically to report frequency of 
adoption of any particular type of curriculum control.’ 

Among the more common provisions* are those requiring instruction in the 
United States Constitution,® in American history,® in the State Constitution," in 
civics,® in citizenship,® in health habits,"° in temperance,’ in the evils of nar- 


cotics,’* and in safety education.” 
A great variety of other requirements are mentioned. Illustrative are the follow- 


ing provisions: that of Wisconsin demanding “study of the comparative vitamin 
content and food and health values of dairy products and their importance for 
human diet,”’* that of the same state calling upon every public school teacher “to 
teach her pupils morality and how to conduct themselves as social beings,”** that of 
Iowa requiring “instruction in social problems and economics,“*® and that of New 
York demanding the teaching of fire prevention and humane treatment of animals 


and birds.’* 


California forbids any teaching that reflects on specific nationality, color or 
creed."® Utah does not permit teaching that is partisan, political, atheistic, infidel, 
sectarian—religious or denominational.’® Tennessee makes it unlawful to teach 
that man is descended from a lower animal and that the story of creation as taught 
in the Bible is untrue.”® In Michigan the teaching of birth control is outlawed. 

The Oregon statute making it unlawful to teach any subject other than foreign 
languages in any language other than English is typical of a provision found in 


many states.” 
Frequently legislative desires are couched in very general terms. For example, 


New York” and Illinois** speak of setting up courses in patriotism, Indiana pre- 


* A 1952 doctoral dissertation by BERNaRD F. LoucHEry, PARENTAL RIGHTS IN AMERICAN EDUCATIONAL 
Law (Catholic University of America Press, 1952), offers a good statistical analysis. An earlier statistical 
approach by Brudney, Legislative Regulation of the Social Studies in Secondary Schools, 9 YEARBOOK OF 
ScHoo. Law 140 (1941), is still to a large degree up to date. 

“In at least half of the states. ®Micu, Comp. Laws §352.15 (1948). 

*Iowa Cope §280.8 (1954). * Der. Cope ANN. tit. 14, §4104 (1953). 


®Inp. Star. ANN. §28-3406 (1948 Replacement). 


* Towa Cope §280.06. 
2° Provisions for health habits are made under a variety of language. For example, Missouri (Rev. 


Star. §163.170 (1949)) requires the teaching of “physiology and hygiene, including their several 
branches, with special instruction «: io tuberculosis, its nature, causes and prevention.” Michigan (Comp. 
Laws §352.17 (1948)) states that “there shall be taught in every public school within this state the 
principal modes by which each of the dangerous communicable diseases are spread and the best methods 
for the restriction and prevention of «ach such disease.” 

42N. Y. Epucation Law §804 (1y"3). 22 Micu. Comp. Laws §352.18. 


*® Wis. Stat. §40.46(4) (1953). ** Id. at §40.46(9). 
457d. at §40.46(s). *®Towa Cope §280.8 (1954). 


17N. Y. Epuc. Law §§808 and 809. *® Cat. Cope Epuc. §8271 (1952). 

1° Uran Cope ANN. §53-1-4 (1953). 

* Tenn. Cope ANN. §2344 (Williams, 1943 Replacement). The statute was upheld in the famous 
case of Scopes v. State, 154 Tenn. 105. 289 S. W. 363 (1927). 

#1 Micu. Comp. Laws §370.2 (1948). 

22 Ore. Comp. Laws ANN. §111-2032. 

*8N. Y. Epuc. Law §8or. 

*4TIii. Rev. STAT. c. 122, §27-3 (1953). 
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scribes instruction in common honesty, morality, courtesy and obedience to the law, 
and respect for parents and home and the dignity of labor.?° 

A good proportion of the states set forth subject matter lists which must be taught. 
Most commonly the statute is aimed only at the elementary school. In some juris- 
dictions the statute is pointed at the high school. 

The California statute”® is quite typical of legislation which is directed at the 
elementary school. The law states that 
the course of study shall include instruction in the following prescribed branches . . . 
Reading, writing, spelling, language study, arithmetic, geography, history of the United 
States and of California, civics including a study of the Declaration of Independence and 
of the Constitution of the United States, music, art, training for healthful living, morals 
and manners, and such other studies not to exceed three as may be prescribed by the 
board of education of the city, county, or city and county... . 


Kansas*’ furnishes another example of the type of statute which sets forth in list 
form elementary school subject matter which must be taught. 

The school law of Indiana** furnishes an illustration of a subject matter list for 
the guidance of high schools. Enumerated is 


mathematics, commercial arithmetic, algebra, geometry, history (United States, ancient, 
medieval or modern), geography (commercial or physicial), English (composition, 
rhetoric), literature (English, American), foreign language, science (biology, physics, 
or chemistry), civil government (general and state), drawing and music. 


The statute also provides that any local board may elect additional subjects. 

The jurisdictions differ considerably in terms of the guidance which the school 
law gives in respect to such details as grade placement and time allotment. Other 
than the broad direction of placement within the elementary or high school fields 
many of the laws give no guidance. Some laws are in certain respects quite specific. 

Illinois*® provides an example of the specific in its statutory statement that in the 
seventh and eighth grades not less than one hour per week is to be devoted to the 
study of patriotism and the principles of representative government as found in the 
Constitution and the Declaration of Independence. One hour a week is to be used 
in high school for advanced study in the same area. 

California furnishes another illustration. Its school law*® states that a maximum 
of 50 per cent of each school week is to be devoted to reading, writing, language 
study, spelling, arithmetic, and civics in grades one to six and a minimum of 600 
minutes in each school week in grades seven and eight. 

In varying degrees many state laws explicitly delegate responsibility for formu- 
lating details as to courses of study and individual subject offerings. Even if the 
school laws enumerate certain required subject matter, there is still much by way of 


*5Inp. Stat. ANN. §28-3428 (1948 Replacement). 
2° Cat. Cope Epuc. §10302 (1952). 27 Kan. GEN. Stat. §72-1101 (1949). 
*Inp. Stat. ANN. §28-3418 (1948 Replacement). 
Iii. Rev. StaT. §24-4 (1953). ®° Car. Cope Epuc. §10303 (1952). 
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power to implement the general suggestions that is delegated to school administrators 
or administrative bodies. 

Delaware furnishes a good example of state delegation of its power over the 
school curriculum. The law of Delaware requires that the State Board of Education 
prescribe rules and regulations determining the minimum course of study for all 
public elementary and high schools.*? In each district, however, Boards of Educa- 
tion ate to adopt courses of study for the schools which are in accordance with the 
rules and regulations set by the Delaware State Board of Education.** Although pro- 
viding that instruction in the Constitution of the United States and of the State of 
Delaware must begin not later than the eighth grade and continue in high school, 
the law permits the Board of Education to determine the exact extent of such in- 
struction.** 

Other illustrations, taken at random from statutes, will further reveal the extent 
and nature of state delegation of power. 

In Iowa teaching of the Constitution of the United States must start in the 
eighth grade and continue in high school to an extent to be determined by the 
Superintendent of Public Instruction.** 

The Regents of the University of the State of New York are to prescribe courses 
in areas named in the statute.** Ohio requires boards of education of the county, 
exempted village and city school districts to set up graded courses of study.*® 

The State Superintendent in Kansas*’ presents for approval courses of study and 
curriculums to the State Board of Education. However, the school laws of the 
state make a number of mandatory suggestions concerning what must be taught. 

Maine law orders the Commissioner of Education to enumerate the studies to be 
taught in the public schools but reserves to local school authorities a right to add 
additional courses.** Statutory guidance is given the Commissioner by the naming 
of certain subjects which must be taught. 

In California the law demands that a course of study for each high school shall 
be prepared under the direction of the governing board having control thereof and 
shall be subject to the approval of the State Board of Education.*® 

It is quite usual practice for states to entrust to metropolitan cities a large re- 
sponsibility for the formulation of course programs. The Illinois school code fur- 
nishes an instance. Within the section which pertains to cities having a “popula- 
tion exceeding 500,000 inhabitants” the code states that “the general superintendent 
of schools shall prescribe and control, subject to the approval of the board [City 
Board of Education], the course of study and textbooks. . . .”*° 

State laws have not endeavored to force conformity to any particular method of 
instruction or philosophy of education. In a few instances jurisdictions have at- 


52 Der. Cope ANN. §122 (1953). 8 Id., §941 (1953). 

887d. at §4104. **Towa Cope §280.7 (1954). 

8°N. Y. Epuc. Law §801 (1953). °° Onto Cope ANN. §4837 (1945) 
87 Kan. GEN. STAT. §109 (1949). *° Me. Rev. Star. c. 37, $3 (1944). 
*° Cat. Cope Epuc, §10501 (1952). “Ini. Rev. Stat. §34-8 (1953). 
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tempted to require a standard of achievement. In Illinois‘ no one is to be grad- 
uated from the eighth grade who does not have a “comprehensive knowledge of the 
history of the United States.” Kansas** has a similar regulation which says that no 
person “shall be graduated who has not satisfactorily passed” courses in history, cit- 
izenship, government and the Constitution of the United States. 


EFFECTIVENESS AND WIsDOM OF STATE LEGISLATIVE CONTROL OVER THE CURRICULUM 


Sufficient has now been written to demonstrate the more general pattern of state 
legislative control of the curriculum. It should be quite apparent that state power 
in the field is indeed only limited by local or federal constitutions. 

Logical progression suggests at this time some thinking on the question of the 
effectiveness and wisdom of the legislative endeavors. This thinking cannot take 
place without giving recognition to the best modern philosophy toward curriculum 
planning. For if state laws were seriously out of harmony with the skilled pro- 
fessional educator’s attitude toward curriculum planning, it would be in order to 
question the wisdom of such laws. 

The professional educator never stops planning the curriculum. He understands 
that there are always pressures which logically dictate development and change. 
The three R’s will always need to be taught. But so will much in addition, 

Hollis L. Caswell in his book, Curriculum Improvement,® gives a good over-all 
view of the current demands for curriculum change. He lists the major demands of 
the time as for: greater international understanding, improved intergroup relations, 


increased emphasis on education for family life, greater understanding of American 
ideals and love of country, conservation education, and. understanding of atomic 


energy. 

In support of his position he calls attention to a number of matters. Quoting 
from a publication of the Educational Policies Commission of the National Educa- 
tion Association and the American Association of School Administrators,** Caswell 
comments that every American is personally affected by the solutions found for the 
problems that trouble the world and hence should be interested in their solution. 
He mentions the attacks on America by those who point to our frequent lack of 
harmonious relations between groups such as whites and Negroes, labor and man- 
agement, and Catholics and Protestants. He reminds of the fact that the difficulties 
found in the home are reflected in poor family relations and in a very high incidence 
of broken homes. He points to the struggle between democracy and communism as 
suggesting a vital need for a real understanding of the ideals of our country. He 
speaks of the implications which follow from our knowledge that our natural re- 

*1 Id. at §27-22. 

“8 Kan. Gen. Stat. §72-1103 (1949). 

“* CASWELL AND OTHERS, CURRICULUM IMPROVEMENT IN PuBLIc ScHooL SysTEMs 23-37 (Bureau of 
Publications, Teachers College, Columbia University, 1950). This volume contains an extensive bibli- 


ography on the topic of curriculum planning. 
“* AMERICAN EDUCATION AND INTERNATIONAL TENSIONS (Nat. Epuc. Ass’N, 1949). 
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sources are not inexhaustible. He sketches the potential for good and ill that may 
come from atomic developments. 

Educators are not alone in their consciousness of these demands for curriculum 
change. A great many lay people are equally alert. This has unquestionably been 
true throughout the years. There have always been current demands occasioned by 
a particular era. 

__To a significant extent when lay people have felt that some curriculum adjust- 
ment was in order they have turned to the legislature. They have done so out of a 
feeling that the effort was the quickest and best way to get results. 

Considering this attitude from the standpoint of theory, the conclusion follows 
that legislation might appear on the books which would be quite harmful to the 
purposes of the school. Such approach might seriously ignore sound principles of 
education. As an example, the. serious .nistake could be made of not relating in a 
meaningful way the curriculum to the lives of pupils. 

That this would indeed be a mistake is a logicai deduction to be drawn from 
the stress which Caswell*® puts on the necessity in curriculum planning 
to study the developmental needs of children and youth, to analyse the goals and purposes 
that challenge them, to be well aware of the abilities they possess, and to be assured 
that what it is proposed to include in the curriculum will find a congenial setting in 
learning experiences. 


Further commenting the same author says,“* 


It is possible to do actual harm by including otherwise meritorious areas within the 


curriculum when they conflict with the foregoing consideration. Children may be 
made fearful and insecure by too great emphasis on social problems for which there 
are no ready solutions. Introduction of instruction on marriage and family relations 
at an inappropriate age may result in self-consciousness and unhealthy curiosity. And so 
with other matters. 


The question we must face now is one of fact. Have lay pressure groups put 
school laws on the books which seriously interfere with the attainment of sound 
educational objectives? Fortunately, the answer appears to be that they have not. 
The great mass of laws provide for instruction in such fundamental areas that we 
cannot find fault with them. The large percentage of these laws are so general and 
reasonable as respects grade placement of the fundamental subjects enumerated as 
to cause no concern, The majority of the states still allow a substantial chance for 
local communities to work out a curriculum to suit local needs. State school laws 
have not closed the door of opportunity for the professional educator to make a major 
contribution to curriculum planning. The fact, for example, that lawmakers have 
not attempted to dictate method of instruction is a factor favorable for educators 
working on curriculum planning. All in all, it seems apparent that today the in- 
terests of most pupils do not suffer because of state action in respect to curriculum 
requirements. 


*® CASWELL, OP. cit. supra note 43, at 39. *° Ibid. 
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In some few instances state legislation may have cluttered up a curriculum by 
making a requirement which would be vetoed by the majority of educators after 
weighing in the scale of relative values. It remains true, moreover, that the state 
has the potential power to seriously interfere with the interests of pupils by passing 
curriculum legislation which ignores sound educational philosophy. It, therefore, 
seems appropriate to devote some space in this article to a suggestion which should 
help to make certain that the state will never so act. 

Educators can help to make it certain. They can do so if they accept a responsi- 
bility which is theirs. 

The public is most likely to agitate for legislative reform of the curriculum ig it 
is not kept aware of what the schools are attempting to do, why they are doing it, 
and what they are accomplishing. Misconceptions thrive in an atmosphere where 
public educators do not take the public into their confidence. These misconceptions 
can lead to pressure for legal control which may be harmful to school goals. 

Educators have the responsibility of keeping the public informed. There are 
innumerable ways of doing so. School sponsored meetings, talks by school officials, 
publicity programs which give factual information in mass mediums of communica- 
tion, newsletters, annual reports, and special type pamphlets all serve effectively in 
the effort. Good teaching and the maintenance of good teacher-pupil relations can- 
not be overlooked as a most effective way of indirectly informing parents and the 
community of the work of the school. 

A great deal of space could be used in detailing the specific techniques that can 
be employed to keep the public informed of the work of the schools. Such emphasis 
does not seem appropriate for this discussion. 

One method does, however, require particular mention. Educators must con- 
vince the public that they are continually alert to the need of making sound curricu- 
lum progress. A good approach in this effort dictates the use of committees and 
other devices in order to get broad lay participation in working closely with edu- 
cators for the improvement of the school offerings. Especial care should be used 
to enlist the cooperation of thought leaders in various areas of endeavor. These 
people can make a fine contribution in thinking through problems and can do a 
good job of communicating the efforts of the school to the community at large. 

Lay people and educators can effectively work together mutually to define a valid 
philosophy of education for contemporary life. 

In his book, Curriculum Planning,’ Edward A. Krug sets forth the following 
illustration of a good statement of school purposes: 

1. To help every student grow up successfully in our society, to build his mental health, 
and to achieve maximum personality development and personal effectiveness. 

. To help each student get a chance to sample various types of recreational activities 
and to develop skill in a few. 


. To teach the skills of democratic group planning and discussion. 
. To teach the skills of reflective thinking and group problem solving. 


“" Pp. 64-67 (1950). 








ContTROL oF TEXTBOOK SELECTION III 


5. To support the established family pattern of Western civilization by realistic study 
of problems and difficulties. 

6. To develop an understanding of world-wide social problems and a concern with 
our country’s role in world peace. 

7. To study continuously the meaning of democracy... . 

8. To develop literacy in all citizens: language, quantitative, economic, industrial. 


If this type of philosophy statement was the result of mutual cooperation between 
educators and intelligently selected lay people, it should be apparent that there would 
be created a favorable climate for curriculum construction which would serve the 
best interests of pupi's. Then if it is widely made known that the objectives were 
mutually determined and if alert and sound educational leadership makes the pub- 
lic aware of the true facts on efforts to implement the goals, there will seldom be any 
need felt by the public to foster legislative control of the curriculum. The possi- 
bility of unwise legislation will thereby be reduced to a minimum. 

But direct state action is not the only type of legislation which may affect the 
curriculum. Local.school boards have quasi-legislative power.** Previously this 
article pointed out that a great many states have delegated to local school boards 
major discretion in curriculum formulation. Since school board members are usually 
laymen in educational matters,*® there arises a problem somewhat similar to that 
involved in state legislators attempting to prescribe school courses and content. 

The solution to this problem is no different from the one suggested as valuable 
as insurance against unwise state legislative action. It is already recognized that 
boards of education should not enact regulations pertaining to courses of study and 
educational philosophy without the recommendations of their professional experts, 
particularly the recommendations of their chief executive officer, the superintendent.” 
Most boards will not be tempted to act in disregard of professional advice unless the 
pressure from the public becomes too great. Generally, the public pressure will 
reach such proportions as a result of the existence of the same factors which have 
already been presented as exerting an influence on state curriculum legislation. The 
remedy to prevent the growth of such factors is the same as has previously been 
discussed. Educators must accept a major role in effecting the remedy. 


InprrEcT CoNTROL OF THE CURRICULUM 


Today almost two-thirds of the states prescribe that teachers take an oath of 
allegiance to the United States Constitution and state constitution of the state where 
they are employed.” 

In recent years much additional law has sought to supplement the philosophy 
of affirmance of allegiance by provisions requiring teachers to swear that they do 
not belong to the Communist party or its affiliates and by forbidding teachers to hold 

me hes G. Reever, THE FUNDAMENTALS OF PuBLic ScHoot ADMINISTRATION 80-81 (3d ed. 1951). 

Id. at 97. 


5° Id. at 81. 
5! TEACHERS OATHS AND RELATED STaTE REQUIREMENTS (Nat. Epuc. Ass’N, COMMITTEE ON TENURE 


AND ACADEMIC FREEDOM, 1949). 
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membership in subversive groups and activities that may be considered to advocate 
the overthrow of the government by violence or illegal means.™ 

Laws of such sort merit discussion in this article because of their indirect effect 
upon the school curriculum. It is quite obvious that in requiring teachers to hold 
allegiance to federal and state constitutions a restriction of a sort is placed upon 
what they can teach. And at least a partial reason™ for providing for the discharge 
of teachers belong to movements that advocate the illegal overthrow of the govern- 
ment is that of insuring that those who adhere to such philosophy will! not be able 
to spread it in the public schools. 

The right of states to take steps to protect against subversive teaching in the 
schools is supported by the majority decision of the United States Supreme Court in 
Adler v. Board of Education of the City of New York®* ‘The majority upheld 
the very restrictive™ Feinberg law and permitted the discharge of teachers who be- 
longed to groups listed by the Board of Regents of the University of the State of 
New York as advocating the overthrow of the government by force. Their opinion, 
while admitting that teachers had a right to assemble, speak, think, and believe as 
they will, emphasized that “a teacher works in a sensitive area in a schoolroom” 
and, therefore, the state has a “vital concern” and a “right . . . to screen the... 
teachers . . . as to their fitness to maintain the integrity of the schools as a part of 
ordered society. . . .”™ 

In recent times there has been a rash of comment, both in legal publications and 
others, which has argued the fairness and wisdom of teacher oath legislation and 
of that of the type of the Feinberg law. Many see in the oath requirements an in- 
sult to a profession which generally speaking has stood as a staunch defender of 
our way of life. Others see a serious threat to academic freedom in the type of 
legislation under discussion.*’ A great number quarrel with the inadequacy of the 
statutory standards which are set up for determining disloyalty.™ 

While those critical of teacher loyalty legislation often present arguments worthy 
of some consideration, it seems to this writer that as respects the fundamental prin- 
ciple involved the state does have a right to ask teachers to take an oath that they 
will uphold the Constitution and that they do not belong to the Communist party 
or other groups which advocate the overthrow of the government by force. It also 


*® For an indication of the states which have enacted such legislation and a good summary of the 
common characteristics and major divergencies, see Prendergast, State Legislatures and Communism: 
The Current Scene, 44 Am. Pot. Sci. Rev. 556 (1950). 

*8It is recognized that another important reason for the legislation is the belief that a teacher’s 
influence pervades more than the classroom. The law takes cognizance of the fact that a teacher’s 
attitude may have a profound effect outside the classroom. 

4 342 U. S. 485 (1952). 

*5 The Feinberg Law (N. Y. Epucation Law $3022 (1953)) is called the most restrictive of its 
kind by Mapatine Kinrer REMMLEIN, THE Law oF Locat Pusiic ScHooL ADMINISTRATION 177 (1953). 

5° 342 U.S. at 493. 

57 Avan BartH, THE Loyatty or Free MEN c. IX (1951), presents most of the usual arguments. 

58 Because an analysis of standards falls outside the topic of this article, the writer does not under- 
take to discuss objections based on inadequacy. The assumption herein is that standards are used which 
will pass the test of constitutionality. 
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does not appear unreasonable for the state to refuse to employ or continue in its 
employment those teachers who belong to groups which urge the overthrow of the 
government by illegal methods. 

The extent to which such legislation controls the curriculum seems entirely 
proper. It is very difficult to ignore the fact stressed by the United States Supreme 
Court in the Adler case." The teacher is indeed in a strategic position. It is proper 
that government protect itself against teachers using their favored position to en- 
courage its overthrow by improper methods. And, since the Constitution is the 
supreme law of the land, it is legitimate for government to require teachers to in- 
struct in harmony with its philosophy. 

It is generally recognized that the term liberty never means unbridled freedom. 
It seems clear that an instructor cannot teach whatever he pleases. Furthermore, 
since the teacher can influence in such subtle ways, his liberty to espouse the Com- 
munist philosophy outside the classroom does not give him the right to continued 
employment in the public schools. The opportunity to teach in the public school 
is a privilege which cannot be abused by adherence to a philosophy which advocates 
the forceful overthrow of the very government which grants the opportunity to teach. 

James Marshall in “The Defense of Public Education From Subversion”®® makes 
a very forceful comment on the true meaning of academic freedom. He says: 


Education has a central position in our structure of civil rights and freedom. Civil 
rights and freedom as we understand them are basic means by which in our American 
culture we handle our hostilities, free our reason from subservience and undue anxiety, 
and increase our productivity. It is important to us, therefore, that education be un- 
censored and that teachers be not subjected to autocratic controls. Consequently one of 
our freedoms is academic freedom; but this assumes that the teacher himself is free to 
use his reason to the best of his ability and is neither committed to the perversion of 
truth, to the justification of autocracy, to the teaching of hatred, nor to the forceful 
overthrow of the government. It likewise assumes that students have the right to learn 
the truth, to have all the facts before them including the intellectual commitments of 
their teachers. 

When these assumptions are not met, a teacher can have no justification in pleading 
the right to teach in the name of an academic freedom which he himself has cor- 
rupted. 


Another type of indirect restriction on the curriculum is found by Brudney* to 
exist in state teacher tenure regulations. Specifically alluding to statutes which 
provide that teachers on tenure may be dismissed for “good cause,” for “cause mani- 
festly sufficient” or for certain enumerated specific reasons and “other just cause,” 
the writer sees a “virtually unbridled discretion which . . . may operate as a re- 


striction on the teacher’s actions in the classroom. ...” He further comments that 
“the nebulous formulae permit the application of divers pressures upon the instruc- 


5° 342 U. S. 485 (1952). 

°° s1 Cor. L. Rev. 587, 603-604 (1951). 

* Brudney, Legislative Regulation of the Social Studies in Secondary Schools, 9 YEARBOOK OF SCHOOL 
Law 140, 165 (1941). 
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tional staff by superiors in the educational system and indirectly by interested groups 
out of it.” 

In actual practice, however, this writer does not feel that tenure laws exercise a 
significant enough different type of control over the curriculum to justify detailed 
review of the cases construing the rights of school authorities to dismiss tenure 
teachers under the “other good and sufficient cause” type of wording. 

It is self-evident that if a teacher were to refuse to follow the course of study 
prescribed by state law or duly constituted school authorities, the refusal could be 
looked upon as grounds for dismissal under “for cause” legislation.** It is equally 
apparent that a teacher who preached subversive doctrine in the classrcom could be 
dismissed for cause. As the Massachusetts court has said, “‘good cause, is held to 
include any ground which is put forward by the Committee in good faith and which 
is not arbitrary, irrational, unreasonable, or irrelevant to the [school] committee’s 
task of building up and maintaining an efficient school system.’”** Certainly an 
efficient school system cannot tolerate the preaching of subversion. 

These results from the application of tenure laws do not appear startling or un- 
sound. 

There is, however, an existing philosophy used to justify discharge under “for 
cause” statutes which gives some support to Brudney’s position. Decisions have 
held that if a teacher has earned undesirable notoriety in the community his use- 
fulness in the classroom may be at an end—even if the facts which gave rise to the 
reputation are not actually true.®* 

Holdings of this type raise some interesting questions. Would they influence a 
teacher in a particular locality to modify the expression of his economic or social 
viewpoint® so as to conform with the general climate of thought? Would teachers 
not dare to do otherwise because of a fear that an expression of certain viewpoints 
might bring the kind of notoriety that would mushroom into loss of control over 
students in the classroom and resultant loss of tenure? If this is true, there exists 
a form of control over the curriculum. 

It is not possible to give a statistical answer to the question. Certainly, some 
instructors may be consciously or unconsciously influenced, in the manner indicated, 
by the existence of “for cause” tenure provisions.°* It is more likely that a greater 
number, regardless of tenure regulation, are aware of the practical fact that they 
cannot be happy in a community if they express too vehemently economic or social 
views that are too far out of harmony with the general philosophy of the com- 
munity. On the assumption this is true, there seems to be little reason to center 


®2 Lack of cooperation as grounds for discharge “for cause” is upheld in Stiver v. State ex rel. Kent, 


211 Ind. 380, 1 N. E. 2d 1006 (1936). 

®8 Davis v. School Committee of Somerville, 307 Mass. 354, 362, 30 N. E. 2d 401, 406 (1940), 
quoting from Rinaldo v. Dreyer, 294 Mass. 167, 169, 1 N. E. 2d 37, 38 (1936). 

* Anthony v. Phoenix Union High School District v. Maricopa County, 55 Ariz. 265, 100 P. 2d 
988 (1940); Baird v. School District No. 25, Fremont County, 41 Wyo. 451, 287 Pac. 308 (1930). 

*'The phrase economic or social viewpoint as used above does not mean a seditious viewpoint. 


** Especially if they knew of such action. 
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too much concern on the effect of tenure legislation on the curriculum through 
causing modification of the expression of an economic or social outlook. 


TexTBooK SELECTION AS AFFECTING THE CURRICULUM 

It is quite apparent that the quality and type of textbooks used in a school system 
can make the difference between an effective and an inadequate curriculum. 

Professor Gwynn points out that the “textbook reflects and establishes standards 
. .. [and] by its teaching and learning aids it markedly affects methods... .” “Re- 
gardless,” he says, “of whether some school systems or some teachers supplement the 
textbook with library materials . . . the textbook is still the main tool employed by 
teachers,”** 

This role which the textbook plays suggests that no article which deals with state 
laws affecting the curriculum can ignore a treatment of the laws from the stand- 
point of their impact upon textbook selection. 

As was true in connection with the part of this article which dealt with direct 
state regulation of the curriculum, the approach to provisions relating to textbook 
selection will not be a statistical one.®* Rather the technique used spotlights types 
of provisions and refers for illustrations to certain state statutes. This is done for 
the purpose of laying the groundwork for an evaluation of the various methods by 
which states exercise their rights to supervise the choice and adoption of textbooks 
for use in the public schools. 

Certain common features of statutory regulations concerning textbook selection 


are clearly discernible. As regards their fundamental approach, states can be 
grouped into three categories—those in which the State Board of Education is the 
adopting agency,” those which provide for local choice,’ and those which have set 
up Commissions or Committees to recommend the books to be adopted.” 


®7 J. Minor Gwynn, CurrICULUM PRINCIPLES AND SociAL TRENDS 221-223 (rev. ed. 1950). The 
writer’s position is expressed in a quote from E. B. WesLey, TEACHING THE SociAL SrupiEs 375 (2d ed. 
1942). 

°® The Loughery dissertation (BERNARD F. LoucHery, ParRENTAL RIGHTS IN AMERICAN EDUCATIONAL 
Law, op. cit. supra note 3) does present a statistical report. Also see Epucation: TexTsoox Section, A 
REPORT TO THE COMMITTEE ON FUNCTIONS AND ReEsouRCES OF STATE GOVERNMENT, PREPARED BY THE 
STAFF OF THE LEGISLATIVE RESEARCH COMMISSION, REs. Pus No. 17 (KENTUCKY, 1952). It is interesting 
to compare the modern compilations with TisHweLL, Stare ConTrot oF TEexTBooxs, Cotums1a Unt- 
VERSITY CONTRIBUTIONS TO EpucaTion No. 299 (1928). It can be seen that there has not been too 
much shift in the basic attitudes of the various states. 

*°For example: California (Cat. Cope Epuc. §11151) (the California law pertains only to the 
selections of textbooks for elementary schools; the governing board of each high school district is given 
the power in that area); Kansas (Kans. Gen. Stat. §72-4101); Delaware (Dev. Cope ANN. §4104). 

7° As illustrative: Illinois (Inu. Rev. Stat. c. 122, §28-6); Iowa (Iowa Cope $301.1; either local 
district or county as determined by voters, §301.23); Maine (Me. Rev. Srar. v. 37, §50(2)); Michigan 
(Micu. Comp. Laws §381.2); Missouri (Mo. Rev. Stat. §170.100; in the case of cities, §170.170 
(1949)); Nebraska (Rev. Stat. NEB. c. 79, §4,118 (re-issue of 1950)); New. Hampshire (Rev. Laws 
N. H. c. 135, §16 (1942)); New York (N. Y. Epucation Law §701); Ohio (Onto Cope Ann. §4854-7; 
local school boards select from lists adopted by County Board of Education). 

™ For example: California (Cat. Cope Epuc. §§11156 and 11157); Utah (Uran Cope ANN. §53-13- 
1); Oregon (Ore. Comp. Laws ANN. §111-2001); Oklahoma (Oxxa. Srar. c. 70, §16-12 (1951)); 
Florida (Fra. Star. §233.09 (1953)); North Carolina (N. C. Gen. Star. §§115-275, 115-278-5, 115- 
278-6 (1952)); Indiana (IND. Stat. ANN. §28-405). 
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In the case of the latter group, the recommendations are usually mandatory ex- 
cept that frequently a State Board of Education is allowed to select from a com- 
mittee-approved multiple list. California’ furnishes an example of a Commission 
whose recommendations are not mandatory. The Board of Education in the state 
is, however, required to give the Commission a public hearing before adopting any 
book. In actual practice the suggestions of the Commission are usually accepted. 

There is about an even split among the 48 states (including those that make use 
of Commission suggestions) between those that provide for some form of state 
adoption and those that permit local school authorities to select textbooks. 

Iowa™ and Wisconsin" make-it possible, under certain conditions, for the people 
of the school district to vote upon county adoption in place of local adoption. 

Since the use of a textbook committee or commission constitutes an effort to insure 
securing the opinion of those with professional qualifications, a look at the personnel 
requirements set forth in the statutes authorizing such groups should be of interest. 

California provides for a Commission made up of the State Superintendent of 
Public Instruction and 10 additional members appointed by the Superintendent of 
Public Instruction with the approval of the State Board of Education.” Among the 
appointive members there must be at least one county superintendent of schools, one 
city superintendent, one person employed in a junior college who holds a teacher’s 
certificate, one high and one elementary school principal, one college teacher of 
education, and one classroom teacher.” In Kansas’? the Advisory Committee is 
named by the State Board of Education. There is a separate committee for the 
elementary, junior high and senior high schools. The total membership of each 
committee is to be from 5 to 7. The majority shall be supervisors, principals, super- 
intendents or teachers. They are to be selected so as to represent all types of schools 
in which the books adopted are to be used. Two members are to be persons not 
engaged in the teaching profession. 

The state superintendent of public instruction, dean of the State School of Educa- 
tion, and 5 school superintendents are appointed to the Textbook Commission in 
Utah.”* Oregon’s™® Textbook Commission is appointed by the State Board of Edu- 
cation. It is to consist of 5 citizens of recognized scholarship and professional stand- 
ing who shall have been actively and continuously engaged in teaching or super- 
vision of schools in the state for five years preceding the date of appointment. A 
provision is made for an alternative selection from the faculties of normal schools or 
institutions of higher learning. The statute sets out a plan of nominating for ap- 
pointment individuals who come from various areas of the state. 

The Oklahoma® Textbook Committee is made up of 8 members appointed by 
the Governor. Each member must have, five years’ experience teaching or super- 
vising in the public schools of the state and at least four years’ college training. A 


78 CaL. Cope Epuc. §§11156 and 11157 (1952). 

™8 Towa Cope §§273.12 and 273.13. ™ Wis, Stat. §§40.48 and 40.49. 

™ Cat. Cope Epuc. §10,001. 7 Id. at §10,002. 

™ Kan. GEN. STAT. §72.4129. 78 Uran Cope ANN. §53-13-1. 

7 Ore. Comp. Laws §111-2001 (1940). 8° Oxia. Stat. c. 70, §16-1 (1951). 
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minimum of 3 of the group must be classroom teachers. The State Superintendent 
of Public Instruction serves as a secretary and votes only when there is a tic. There 
is a provision that not more than one from any particular area should be named 
to the Committee. A unique feature of the Oklahoma law is its setting up of local 
textbook committees who are to select books from the multiple list determined upon 
by the State Textbook Committee.** 

Florida** has a textbook rating committee** of 12 members actively engaged in 
teaching or supervision in the public elementary, high or teacher training institutions 
in the state and representing the major fields and levels in which textbooks are 
used. The State Superintendent and a mernber of his department whom he desig- 
nates are ex officio members. 

In North Carolina®* the Governor and the State Superintendent may appoint 
a textbook commission of 12 members. Seven are to be outstanding teachers and 
principals in the elementary grades, 7 with the same qualifications are to come 
from high schools. One may be a county or a city superintendent. The members 
from the elementary field evaluate all books offered for such grade level. The high 
school members review the books designed for the secondary grades.*® 

, Even among those states that do not provide for local participation in textbook 
selection there is frequent delegation to local districts of the right to select books 
from a multiple list furnished by a state body.** In some jurisdictions this grant is 
only to high schools. 

Often clauses in state laws spell out permission to secure supplementary texts.*” 

It is quite usual for jurisdictions with state adoption regulations to exempt cities 
of a certain size and permit them to make independent selections. 

Kansas®® makes it possible for the State Board of Education to test books in 40 
or 50 of the average schools of the state for not less than one year or more than two 
so that a comparison of progress can be made with those previously in use. 

In about one-fourth of the states there is a prohibition against the use of texts that 
are in any way sectarian, denominational, partisan or seditious in content. 

In the large number of states that entrust textbook choice to local school boards, 
the actual practice is generally for the board to delegate its authority to the super- 
intendent of schools or to a local committee made up of teachers and supervisors. 
Even if the delegation is to the superintendent, it is usual for him to set up a com- 


*1 1d. at §16-r10. 

®2 Fra. Stat. §233.07 (1953). 

*8 The Committee rates each book and furnishes a written report to the State Board of Education 
indicating in relative order the three most suitable books. 

®*N. C. Gen. Star. §115-278-5. 

®* Each member files a written evaluation of each book and then meets with the State Board of 
Education (N. C. Gen. Stat. §115-278-6). A joint examination of the reports is made before the 
Board selects from the evaluated list. 

**Inp. Stat. ANN. §28-666; Det. Cope ANN. tit. 14, §122. 

®™ Car. Cope Epuc. §11151. 

**Illinois (Iku. Rev. Star. c. 122, §34-8); Oregon (Ore. Comp. Laws ANN. §§111-1402 and 
111-2011); Utah (UraH Cope ANN. §53-13-11). 

°° Gen, Stat. Kan. §72-4105. 
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mittee of professional educators to help with the task of evaluation and advice. The 
recommendations of the committees are usually accepted. 

The same pattern generally results in those cities that are exempted from state 
adoption regulations. 

The constitutions of Colorado” and Wyoming" state that neither the legislature 
nor the state board of education nor state superintendent of public instruction shall 
have the power to prescribe textbooks to be used in the public schools. 

Many states protect the textbook selecting authority in its relations with pub- 
lishers. This is true even in the case of a considerable number of the states that 
permit local school authorities to make the decisions as to choice of books. Common 
provisions of this type require publishers to deposit books with the state authority, 
to deposit a stipulated amount to accompany bids to insure execution of the con- 
tract if the bid is accepted, to file surety bonds conditional upon the full and faith- 
ful performance of the contract, to agree that no higher prices may be charged in 
the particular state than are charged elsewhere in the United States, taking into con- 
sideration cost of shipping and dealers’ commission, and to provide for prices at 
which adopted books may be exchanged for more recently adopted ones. 

Another extremely common feature running through state endeavors to regulate 
textbook selection is the requirement pertaining to the frequency with which text- 
books can be changed. States have realized a need to protect school patrons (and 
taxpayers in the case of free textbooks) against the expense of too frequent change. 
Many have understood the need to prevent too long use of a book without re- 
evaluation and have set a limit on original adoption. The most commonly named 
time span is four or five years. Three and six years appear in a number of statutes. 
Ten is the maximum mentioned. 

Some states have used qualifying phraseology to permit textbook change sooner 
than the general provision found in the law. For instance, in Illinois®* cities of over 
500,000, textbooks are not to be changed oftener than four years except upon the 
recommendation of the general superintendent of schools approved by the 11 man 
Board; in Kansas®* textbooks cannot be changed unless they are in use for five years 
except that the Board of Education shall have authority to vary the period of adop- 
tion for high school classics so as to meet college entrance requirements; and in 
Utah™ any textbook found unsatisfactory can be changed or any textbook of unusual 
merit may be added to the adopted list at any regular meeting of the textbook 
commission. 

In addition to the time restrictions, much state legislation also regulates textbook 
change at each adoption period through the techniques of allowing as new adoptions 
only a certain percentage of all the books or a certain number of books at each 
grade or subject level. 

Most state laws put textbook selection on an annual basis. A biennial plan is set 


*° Coto. Const. Art. 16, §9. * Wyo. Const. Art. 7, §2. 
** Iu. Rev. Star. c. §122, 34-8. *8 Gen. Stat. Kan. §72-4101. 
**Uran. Cope ANN. §53-13-3. 
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forth in some of the laws. A few states make no specific requirement as to spacing 
between the preparation of textbook lists. 


EFFECTIVENESS AND WIspoM OF STATE LEGISLATIVE 
Controt Over SELECTION OF THE TEXTBOOKS 

All that has been written pertaining to the pattern of state policies toward text- 
book selection should demonstrate, just as did the discussion of state control over 
courses of study, that it is only state and federal constitutions which limit state 
legislative power over the public schools. 

Since the range of state power is so unlimited and the textbook plays such an 
important role in the education of the young, it becomes logical, just as it did 
previously at the conclusion of the outline of state course-of-study legislation, to 
raise some questions concerning the effectiveness and wisdom of existing statutory 
attitudes toward the selection of textbooks. 

The matter of state uniformity versus local adoption has been long and much 
debated.** The most common arguments in favor of state uniformity can be summed 


up as follows: 


1. Books will cost less because of quantity purchases and saving to the publisher in sales 


expenses. 
. State commissions are better qualified to select than many local boards and commis- 


sions. 
. Families do not lose on books when they move from one school district to another. 


. The use of uniform textbooks throughout the state makes possible the adoption of a 
minimum state course of study which can be enforced. 


The proponents of local adoption answer by: 


. Pointing to facts which indicate that costs under a local adoption plan need not be 
greater than those under state adoption. 

. Raising the query as to whether a uniform course of study best meets the individual 
needs of children in each local community. 

. Rather logically showing that the matter of family cost to those who remove from 


the district is not a major issue. 
. Pointing out that a state commission with its limited membership cannot best serve 


the needs of pupils in all areas. 


Reflection upon both viewpoints enables the writer to present an evaluation of the 
present state plans for textbook adoption. 

If there are educational disadvantages to state-wide adoption of uniform texts, the 
slight possible cost saving does not seem to justify the plan. 

Certainly the use of a commission or textbook committee in connection with 
state-wide adoption plans is desirable. There is considerable merit in the contention 
that such groups are better qualified to survey all possibilities and select books 


*5 See, for a discussion on the point, Stare Conrrot oF TexTsooxs, CotumBia University Con- 
TRIBUTIONS TO EpucaTion No. 299, c. IV (1928). 
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than are some local regions. But there is also much to be said for the viewpoint 
that state-wide commissions cannot best sense local needs. 

It is undoubtedly the recognition of such facts that has caused many jurisdictions 
to compromise by permitting cities and districts of a certain size to make their 
own selection and by requiring that state textbook commissions submit a multiple 
list so that the smaller areas will have some opportunity to make a decision with 
thought to their particular needs. It would seem that all the regions with state-wide 
adoption legislation should so compromise. 

The attitude of those states that entrust selection to local school boards is be- 
coming more realistic each year. Even if legislation does not require it, there is 
great use at the local level of advisory textbook committees made up of superin- 
tendents, administrators, and teachers. Each year more school administrators and 
teachers in local areas are becoming better trained professionally. Furthermore, there 
is available much guidance for those who work on textbook committees. University 
schools of education usually have experts whose counsel can be sought. Books 
and articles have been written on the subject. 

From the standpoint of good relations with the community the local adoption 
plan of selection is the best plan. If the determination of the texts is done on a local 
basis, it is easier to keep the public informed as to the merit of the book in serving 
local course of study needs. 

The importance of such effort was presented in a previous section of this article. 
Since the textbook is such a basic tool in educational endeavor, there is just as much 
reason to use the formerly suggested techniques for enlightening the public as there 
is for doing so in connection with courses of study and educational philosophy. 

Other provisions on textbook legislation lend themselves to brief evaluation. 
From the standpoint of serving individual school needs a multiple list is to be ap- 
proved over a basal one. For the same reason, there needs to be provisions for 
adoption of supplementary texts. 

Statements controlling frequency of change are reasonable, particularly if the 
limit is set at not more than four or five years. The law should permit changes to 
be made more frequently in exceptional circumstances such as may arise in fields 
where there is a rapid development in subject matter content. Less reasonable but 
perhaps oftentimes financially expedient are the statements which curtail to a cer- 
tain percentage the change that can be made at any one adoption period. 

Generally, those regulations which protect the textbook selecting authority in its 
relations with publishers are worthwhile. 

One remaining aspect of the textbook selection problem requires discussion. It 
is the matter as to whether there is any danger to “freedom to learn” through what 
one writer describes as “the local school board playing censor with controversial 
ideas in books and magazines.”®* 


°° For example: Joun A. CLEMENT, MANUAL FOR ANALYZING AND SELECTING TEXTBOOKS (1942). 
** Comment, School Boards, Schoolbooks, and the Freedom to Learn, 59 Yave L. J. 928 (1950). 
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The anonymous commentator in the Yale Law Journal sees in the actions of 
school boards a real danger which he sums up as follows:** 
Suppression of opinion in a public school is the antithesis of education .... Admin- 
istratively its inherent evil is an incapacity to draw the line. Once a book banning 
precedent is established, future exclusions are made simpler. A board which removes 
books critical of Catholics today must reasonably respond to the injured cries of Jews 
and Negroes, perhaps even Democrats and Republicans tomorrow. 


A recent study conducted by the American Council on Education indicates that current 
teaching materials are “guilty of failing to come to grips with basic issues in the complex 
problems of human relations.” [Footnote omitted.] Perhaps school boards might better 
devote their energies towards establishment of school programs wherein basic contro- 


versial issues would be openly studied and discussed. . . . 
But for those who have less faith in the Freedom to Learn, an exemplary legal 


sanction is urgent... . 


Much the same concern was expressed at the recent Chicago University Law 
School Conference on The Arts, Publishing and the Law by the then General 
Counsel of the American Book Publishers Council.*® 

The issues raised by such thinking cannot be dealt with in any general statement. 
Indeed, in many respects it is hard to deal with them at all unless the factual pattern 
is spelled out in detail. 

‘ If a book is intentionally “critical” of any religious or racial group, it would 
appear entirely improper that it be used in the public school. Surely, if sectarianism 
cannot be taught in the public schools, as the courts admit,’ an attack on a par- 
ticular religious or racial group cannot be sanctioned. If such intentional criticism 
is presented it would seem to fall within the condemnation of Rosenberg v. Board 
of Education of City of New York. It would be outlawed because written 
“for the apparent purpose of promoting and fomenting a bigoted and intolerant 
hatred against a particular racial or religious group. . . .”"° 

If an endeavor was made to indicate impartially points of friction between groups 
without any effort to take sides there is probably no legal reason to condemn the 
approach. In the area of controversy, a book used in the public school might be 
fully approved if it did not attempt to influence people and merely contented itself 
with a clear, impartial statement of the conflicting points of view. The great diffi- 
culty, however, is often the determination of whether an approach to a controversial 
issue is impartial. Viewed by some, it may seem to be so. Scrutinized by others, 
it may appear not to be so. This differing attitude as to the impartiality of approach 
will exist not only in respect to the presentation of points of friction between re- 


°8 Id. at 954. 
°° Farmer, The Pressure Group Censors the Author, CONFERENCE SERIES No. 10 132 (1952). 


10° Tilinois ex rel. McCollum v. Board of Education, 333 U. S. 203 (1948); Zorach v. Clauson, 343 
U. S. 306 (1952). 

101 196 Misc. 542, 92 N. Y. S. 2d 344 (Sup. Ct. 1949). 

109 196 Misc. at 543, 92 N. Y. S. 2d at 346. 
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ligious, racial and political groups but also in connection with the presentation of 
varying social or economic outlooks. 

A textbook dealing with controversial issues may affect selecting authorities in 
just such fashion. It may appear impartial to one. To another it will not. The 
fact that there may be th’s divergence of opinion is no reason to say that there should 
be admitted into the public school any aud all books dealing with controversial 
issues. There is certainly no legal justification for the dissemination in the public 
school of propaganda. Minds can differ, too, on the matter as to whether, at various 
age levels, children are mature enough to analyze certain controversial issues, even 
if those issues are treated impartially. 

In spite of the possibility of differing attitudes, decisions must be made. The 
best that can be done is to set up a professionally qualified textbook selection com- 
mittee of fair-minded people. Then it can generally be expected that improper 
pressure will be resisted and no unreasonable “book burning” will occur. If such a 
committee does exist, there should be no serious interference with “freedom to learn.” 

It is not fair to condemn any and all censorship as repressive and tyrannical. 
Certainly, ail books cannot be approved for use in the public schools. None but 
the most unreasoning would, for instance, admit in the schools extreme expressions 
of obscenity or a violently seditious utterance. None but the most “liberal” feel that 
the public school should be a medium for a propaganda approach. Someone has 
to stand guard against the propaganda approach. The professionally qualified, fair- 
minded textbook committee is the best guard it seems practical to have. Censorship 
of such type has a place in the democratic governmental process.’ 


ParENTAL Ricuts 1v CurricuLUM DETERMINATION 


The topic of state control over the curriculum cannot be concluded without some 
reference to parental rights in curriculum determination. It is in order to make 
some analysis of the respective powers of the parent and the state to decide what 
specific subjects or course of study should be offered to a particular child. 

Justice McReynolds’ pronouncement in Pierce v. Society of Sisters’ that “the 
child is not the mere creature of the state” and that “those who nurture him and 
direct his destiny have the right, coupled with the high duty, to recognize and | 
prepare him for additional obligations” is perhaps most frequently cited to support 
parental rights. 

Although the language seems quite specific, it must be remembered that the 
Society of Sisters case involved a state effort to wipe out private schools and require 
attendance at public schools. The high priority of a parent’s constitutional right 
to make a choice between a private and public school seems very clear. It is not 
nearly so apparent that the parent has a right to select for his child just exactly the 

1°8 The last sentence is the philosophy of Judge Charles S. Desmond of the New York Court of 


Appeals. See his article, Censoring the Movies, 29 Notre Dame Law. 27 (1953). 
104 568 U. S. 510, 535 (1925). 
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subjects he should pursue in the public school. Indeed some reflection seems to 
indicate that there must be some limit to the right. 

If we believe that the professional schoolman generally knows more about the 
educational needs of children than the average layman parent, we must concede 
that it could be wholly vnrealistic to allow the ‘parent to revamp the curriculum to 
suit his whims. Schools might find it very difficult to maintain discipline and set 
standards for graduation if they were bound to respond to every parental plea. 
Furthermore, in many regions it would be impractical to give the parent full free- 
dom of choice. Many schools simply could not offer the myriad subjects which 
might be necessary to satisfy parental requests. 

The realization of such facts undoubtedly influenced the courts to generally agree 
upon two fundamental principles: (1) that a parent may control his child’s educa- 
tion only in so far as such control impairs neither the efficacy of the school system 
nor the interests of the other pupils,’ and (2) that certain studies plainly essential 
to good citizenship must be taught.’ 

The difficulty is that the enunciated principles do not constitute a definite yard- 
stick. Judicial minds can and do differ in connection with the use of the formula. 
For instance, in working with the “good citizenship” rule most courts would ac- 
knowledge that the good citizen must be literate and understand our form of gov- 
ernment. Therefore, they would refuse to allow a parent to prevent his child from 
studying the fundamentals of mathematical computation, of English composition, 
and of United States history and government. But when, for example, the question 
is raised as to whether a course in music,’ dancing,’ art, or domestic science’ is 
essential to the training for good citizenship, judicial minds may differ. 

Many subjects stand in between the extremes of the indicated examples. In such 
an intermediate area, there is always the possibility of varying attitudes on the part 
of the courts. 

This article has already shown that certain state statutes list subject matter fields 
that must be taught. Many of the fields mentioned are those which the courts would 
agree are fundamental in training for good citizenship. All courts may not, how- 
ever, necessarily agree that every child should be made to take each specific course 
which may be designed to give training in the various fields. 

In the effort to determine if the parents’ request will impair the efficacy of the 
school system or the interest of other pupils, the courts often have to struggle with 
many practical considerations which may influence the outcome. It will not be 


295 Morrow v. Wood, 35 Wis. 59 (1874); Trustees of Schools v. the People ex rel. Martin Van Allen, 
87 Ill. 303 (1877). 

208 People ex rel. Vollmar v. Stanley, 81 Colo. 397, 255 Pac. 610 (1927). 

*°7 School Board District No. 18, Garvin County v. Thompson, 240 Okla. 1, 103 Pac. 578 (1909), 
upheld the refusal of the parent to permit his child to take a singing class. State v. Webber, 108 Ind. 
31, 8 N. E. 708 (1886), held contra on substantially the same facts. 

29° Hardwick v. Board of School Trustees of Fruitridge School District, 54 Cal. App, 696, 205 Pac. 
49 (1921), upheld the parent’s objection to his child taking dancing. 

°° State ex rel. Kelley v. Ferguson, 95 Neb. 63, 144 N. W. 1039 (1914), sided with a parental 
protest against having a child take domestic science. 





124 Law AnD CoNTEMPORARY PROBLEMS 


possible to permit the same degree of choice in a small school as in a large one. And 
if the parents’ demands cannot be met, requirements of discipline may dictate against 
allowing the child to reduce his total course load. 

One court, however, bas suggested that there may be a way for the parent to 
get around the obstacle of limited course offerings at a school. In Sherer v. School 
District of North Beaver Township; the Pennsylvania court held that a parent 
who lived in a district which operated only a vocational school could send his child 
to a nearby district for instruction in an academic high school and that the vocational 
school district was bound to pay for the child’s tuition. The order was made even 
though it was shown that the child could study academic subjects in the vocational 
school. The court seemed to think that the vocational school would not afford an 
atmosphere as conducive to the study of academic subjects as a school which puts 
major emphasis on such program. In arriving at its conclusion, the court was aided 
by a state statute which sanctioned the choice which the parent made. It would not 
be as certain that a court would have approved the parent’s request in the absence 
of an assisting statute. And if there was no statute a neighboring district might 
refuse to accept the pupil. 

In many instances there may be no solution through the technique under dis- 
cussion because of the distance involved between schools. 

There is one type of parental demand which requires special analysis. An ob- 
jection to a particular course is often made on the ground that the content conflicts 
with the parents’ religious belief. Such objections are pointed at science and hygiene 
instruction. Frequently a parent may claim that a Bible class constitutes sectarian 
education. 

In actuality, the largest percentage of parental objections to specific courses do 
raise the religious conflict issue. Most school boards and courts (and, indeed, a 
number of statutes) are very liberal in their recognition of the validity of the ob- 
jection. A study of the cases will not be presented in this article. The philosophy 
which controls will be covered in another discussion in this symposium. 


ConcLusion 
Because of the variation in legislative provisions pertaining to state control over 
curriculum and textbook selection, it is somewhat difficult to summarize. It does 
seem, however, that for the most part the supervisory control of the state has not been 
unreasonably arbitrary. There is, of course, opportunity for improvement in the 
attitude of some jurisdictions. 


72° 141 Pa. Sup. 401, 14 A. 2d 855 (1940). 














STATUTORY PROBLEMS 


Mapauine Kinter REMMLEIN* 


Local school authorities act in the administration of public schools as agents of 
the state. There is almost always a constitutional mandate on the state to provide 
educational opportunities for its children. To implement constitutional provisions, 
state legislatures have enacted school laws. These school laws create state regulatory 
bodies and local administrative agencies. These school laws establish, or permit 
the establishment of, local school units which have limited powers of administration. 

Each of the preceding articles has approached the jurisdiction over pupils from a 
specific point of view. Explicit or implicit in each article are problems that have 
been or could have been solved by statute. Statutory solutions of some of these 
problems have been more or less adequate in meeting needs at the time of enact- 
ment, although not all these statutory solutions have been brought up to date to 
meet current conditions. Nor have all legislative measures solved the problems they 
were intended to anticipate. 

Solution of other problems has not been attempted by legislation; in fact, it is 
even debatable whether or not statutes should be specifically aimed toward the 
solution of certain kinds of problems. It can be strongly argued that regulations 
promulgated under general statutory authorization can provide more fluid and 
more particularized answers to many questions arising in the jurisdiction over 
pupils. Administratively, the regulation of public school pupils is a local problem; 
legally, it is a state problem as well. 

Local school districts are usually incorporated legal entities with local powers 
specifically granted or necessarily implied for the conduct of their duties. In a par- 
ticular matter, no power exists at the local level unless the power has been granted 
by the state. Neither a specific nor a general power can be extended beyond a 
reasonable interpretation of the grant of that power. Although legislation, general 
or specific, must cover every exercise of power desired in the administrative juris- 
diction over pupils, this principle does not curtail school administrators as much as 
some think. It merely clarifies their position. School administrators who shrink 
from this philosophy may be soothed by an understanding of the different kinds of 
legislation describing their authority. 


I 
Kinps oF STATUTES AND THE EFFects oF EacH 


Mention has been made of general and specific powers, of legislation granting 
specific powers, and legislation granting general powers from which specific powers 
may be implied. Further classification is desirable. 


* Assistant Director, Research Division, National Education Association of the United States. 
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Statutory authority, be it specific or general, may give state and local school 
administrators considerable discretionary power. On the other hand, legislation, be 
it specific or general, may prescribe the exercise of a duty, leaving state and local 
school administrators ministerial power only. Laws range between the extremes 
of wide opportunity for school administrators to exercise subjective choice and of no 
free choice. Laws also sometimes grant opportunity for pupils and their parents to 
exercise subjective choice. 

Many school laws constitute a delegation of authority to state and local school 
administrators. It is unconstitutional for a legislature to delegate its power to make 
laws, but it is proper for a legislature to prescribe fundamental principles and to 
confer upon its agents the authority to implement these principles by the procedure 
prescribed legislatively. One type of statute gives rule-making powers to state and 
local school administrators, Interpretation of statutory provisions and the local 
elaboration of regulations promulgated by state school officers are included in this 
category. Rule-making power may include considerable discretion at the state or 
local level; local rules may be merely a more concrete implementation of state 
statutes and regulations. 

Another type of statute may be called “contingent legislation.” The legislature 
lays out the pattern on the basis of policy and makes its actual operation dependent 
upon future contingencies. Contingent legislation delegates to others the power to 
determine whether or not a condition exists and imposes upon them the duty to put 
the statute into effect upon a finding of the existence of the specified conditions. 
The statutory controls go into effect upon the existence of certain conditions, but 
the finding of those conditions devolves upon school administrators at the state or 
local level. 

Rule-making authority, contingent legislation, discretionary powers, or prescrip- 
tive duties may be either general or specific with regard to the many aspects of 
jurisdiction over pupils. Categories of statutes are not necessarily mutually ex- 
clusive, but all must be constitutional. None can infringe upon the provisions of 
the state or Federal Constitution. Each should be consistent with other laws of 
the same jurisdiction. 

State and local regulations implementing state statutes have the same character- 
istics: they must be constitutional; they may be general or specific; they should be 
consistent among themselves and with pertinent state legislation. They may impose 
a duty or grant a discretionary power to subordinate school administrators, to class- 
room teachers, and to pupils. 

The legislature may rely upon state school officers to prescribe regulations in 
certain matters and in other matters may by-pass the state administrative body and 
delegate the authority to local school administrators. In either case rules and regu- 
lations promulgated under statutory authorization have the force and effect of law 
within the scope of the authority granted. State school officers may promulgate 
rules and regulations in general terms leaving specific implementation thereof to 
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local school administrators. These state rules and regulations may be any of the 
types suggested for the classification of statutes, provided the state school authority 
has acted within the power delegated to it by the legislature. For example, state 
board of education rules may block out a pattern to be followed locally only if the 
local school authorities find designated conditions—contingent regulations. 


II 


STATUTORY VERSUS REGULATORY PROVISIONS 


School laws enacted by the legislators of some states are detailed. In other states 
the legislators enact only general patterns and authorize state and local school authori- 
ties to fill in the details. In the majority of states, there are some laws of both descrip- 
tions. What are the relative merits of placing details in state legislation as against 
the legislative delegation of authority for working out details by school administrators 


at the state or local level? 

When the legislature freezes details into a statute, it is more certain that its in- 
tent will be understood. Yet, it is possible that the resulting legislation is more 
subject to error. Unless advised by state and local schoolmen, legislators may in- 
clude unworkable details. When detailed legislation goes into effect, school ad- 
ministrators may be forced to choose between evading the letter of the law and de- 
feating the intent of the legislature. Everyday affairs may not fit into the detailed 
state legislation and school administrators then have their hands tied. For these 
reasons some argue that school administrators, both state and local, being closer to 
their problems, should be left free by legislators to meet their difficulties, Also, 
changing conditions can be met more easily if details are left to regulation instead of 
requiring amendment of a statute. Contrariwise, if educators fail to meet their prob- 
lems through unwillingness or inability, legislators may feel impelled to enact de- 
tailed prescriptions. 

Current statutory problems in the administrative jurisdiction over pupils may be 
solved in some instances by the deletion from current law of undesirable legislative 
detail, in other instances by inclusion of greater detail. This is to say that some 
school laws may be too specific and others too general. The suggestion may apply 
differently in some states than in others, depending upon the caliber of the legislators 
and the educators. What may be handled best by school officers in one state may 
need to be prescribed by legislators in another state—and for good reasons. 

Also, the different phases of the jurisdiction over pupils may be subject to regu- 
lation or to legislation depending upon their nature. In some areas the legislators 
may feel that the state’s responsibility necessitates prescriptions; in other areas, the 
same state may feel that the variety of local conditions necessitates granting dis- 
cretionary powers to local school administrators. In some areas the legislature may 
prefer to enact details it considers essential; in other areas the legislature may agree 
that a statement of general policy is sufficient. Under any of these circumstances, 
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the language of the statute or the rule or regulation must be clear and not am- 
biguous. 

The foregoing generalizations concerning statutory problems in the jurisdiction 
over pupils may be illustrated by reference to the specific areas discussed in the pre- 
ceding articles, the first of which is admission requirements. 


Ill 


ApMIss1on REQUIREMENTS 

Age and residence are the most common statutory qualifications for admission 
to the public schools. Even when a minimum age for free public school attendance 
is stated in the constitution, legislatures have been held to have discretionary power 
to admit children under the minimum age.’ Although constitutional age limits do 
not imply a prohibition on the legislative admission of those outside those limits, 
legislation widening the constitutional range of free public school education creates 
questions that could be avoided if the constitutional and statutory provisions were 
consistent. Since the scope of public school education has broadened considerably 
in recent years and since constitutional changes are made infrequently, naming 
specific age limits by constitutional provision may be unwise. 

~ Legislators, themselves, have enacted inconsistent statutes with regard to age 
for admission to the public schools. At one point they name minimum and maxi- 
mum ages for admission and at other points they enable local districts to maintain 
kindergartens and nursery schools, junior colleges, and adult education classes. In 
lieu of arbitrary age limits, legislation regarding the age groups to which public 
school education is to be made available could fix a minimum range; legislation 
could direct that public school opportunities be made available at least for those 
between designated ages. A statute of this nature would prescribe a ministerial 
duty and grant a discretionary power to be exercised by state or local regulations of 
school officers. Possibly, free schooling outside the minimum age range should be a 
matter for contingent legislation—depending upon financial ability, need in terms 
of population, and the wishes of the residents. 

Whatever statutory provisions are made, however, the problem remains of how 
stated limits affect children whose birthdays fall within a school term. Statewide 
prescriptions might well be deleted, especially at the lower end of the age range. 
If classes are overcrowded in a particular school district, local school administrators 
should have authority to refuse admission to children who are not the minimum 
age on the date the school term opens. On the other hand, it would be unreasonable 
to exclude a pupil who reaches the maximum age before the end of the term in 
which his birthday occurs, or to charge him tuition for the balance of the term. 


 E.g., City of Manitowoc v. Town of Manitowoc Rapids, 231 Wis. 94, 285 N.W. 403 (1939); State 
ex rel. Shineman v. Board of Education, 152 Neb. 644, 42 N.W.2d 168 (1950). 
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State laws and regulations should clarify these pa-ticular problems in general terms, 
stating policy only and allowing considerable discretion at the local level. 

The residence requirement for school admission may exemplify the type of 
administrative jurisdiction that should be spelled out in the law or state regulations. 
Discretionary authority at the local level is subject to abuse. Some school boards 
permit attendance of children who live temporarily in a district to which they have 
moved for the sole purpose of attending a particular school; others require perma- 
nent residence. Some exclude nonresidents because the space and facilities are 
needed for their own resident children, while others allow the use of space and 
facilities by nonresidents provided they pay tuition therefor. The situation is made 
more inconsistent because these decisions are not always made under general rules 
and regulations but instead are made in each individual case. Existing state laws are 
not sufficiently specific in defining school residence. 

Admission to the public schools is not an absolute right; it is a privilege. A 
child must meet admission qualifications and these may go further than residence 
and age. Health requirements are valid. Vaccinations are ordinarily required but 
many school systems also require a general physical examination. These require- 
ments have been upheld.? Health standards differ considerably from one school 
district to another, and from one examining physician to another. In some districts 
there is no such requirement for admission. Should this area be left to local dis- 
cretion? 

The interest of the state in a healthy school population and its police power for 
the general welfare of its residents would seem to suggest that state law should 
specifically require local school administrators to have pupils examined as to their 
physical condition and should fix minimum standards for such examinations. Prob- 
ably the details should be left to state regulation so that the state school authorities 
can devise ways and means and set up standards with the advice of the state public 
health authorities. Local variations in certain basic essentials of health cannot be 
justified in view of the mobility of our population. 

On the other hand, full local discretionary power should be given to local 
school administrators to assign pupils to particular schools and grades, according to 
the convenience of the school system as a whole and the maturity of the pupils. 
In most states, local school administrators have the power of assignment, implied if 
not expressed. Yet, occasionally parents go to court to attempt to compel the ad- 
mission of their children to a particular school. Laws that permit this unnecessary 
litigation must lack something. Legislation could make the grant of power of 
assignment more explicit and deny parents the right to take action against school 
authorities on the basis of assignment decisions unless a constitutional right has 
been violated. Such a law would clarify the power of local school administrators by 
transferring an implied power to the category of expressed powers. 


* E.g., Streich v. Board of Education, 34 S.D. 169, 147 N.W. 779 (1914). 
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IV 


Computsory ATTENDANCE 

Statutory problems presented by compulsory attendance laws rest largely upon 
weaknesses found in their exceptions. Not all permitted exceptions are justifiable, 
especially today. Many existing compulsory attendance laws were drafted years ago 
and have not been amended to coincide with modern-day school organization and 
current economic conditions. Some laws permit children to leave school upon com- 
pletion of a minimum level of instruction, regardless of individual capacity to learn. 
When this minimum is grade VI, grade VIII, or even grades IX or X, the goal is 
low for today’s standards. Some laws permit children to leave school when they 
have completed the grades in the attendance area of their residence. This also 
is unjustifiable in the light of today’s trend toward consolidated schools. Distance 
between home and school, without transportation facilities, is another outmoded 
exception to compulsory attendance laws. Roads and pupil transportation facilities 
make these provisions obsolete. 

Compulsory school attendance requirements can be met by attendance at a pri- 
vate school; the state cannot compel children to attend the public schools.* There- 
fore, some degree of supervision over private schools should be enforced by the 
state to assure that private school education is substantially equivalent to the public 
school education offered children of compulsory school age. The right of a parent 
to send his children to a private school is not a weakness of compulsory attendance 
laws; but weakness lies in lack of state supervision over education of children not 
attending the schools established by the state. 

State school officers in most states have a degree of control over private schools 
under existing law, but few exercise the authority that is theirs. Many school 
officers feel that they are without the power or that the law does not give them ade- 
quate authority. Some question the constitutionality of legislation that would permit 
or require state control of private schools, especially those maintained under the 
auspices of sectarian groups. It must be remembered, however, that the education 
of youth is a legal responsibility of the state and that the state has therein a right 
to prescribe minimum standards for the education of all its future electorate, even 
though parents have the right to send their children to the schools of their choice 
for sectarian or other training not included in the public school program. 

Many compulsory attendance laws permit “home instruction,” some without any 
qualification. Home instruction may be a necessary exception implied in the ruling 
of the Supreme Court of the United States when it said that requiring attendance 
of children at public schools would be an unlawful interference with the free choice 
of parents to direct the education of their children.* However, home instruction 
should not be permitted unless it is equivalent to public school education. Whether 
or not any home instruction can be equivalent to public school education is debatable, 


* Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
“Meyer v. Nebraska, 262 U.S. 390 (1923); Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
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but, aside from the experience and training in group living, equality should be re- 
quired at least in regard to textbooks, curriculum, and the teaching ability of th: 
home instructor. With special schoois for handicapped and gifted children, the need 
for home instruction no longer exists in most instances. 


V 
Pupit TRANSPORTATION 


Transportation laws offer their own problems. Few current pupil transportation 
laws prescribe when pupils are to be transported. Usually local school administrators 
have discretionary power in deciding when to furnish transportation. Although there 
is a minority rule to the contrary, the prevailing judicial opinion is that a school dis- 
trict has no power to transport pupils without statutory authorization.® Some laws 
require transportation for pupils who live a specified distance from school and 
permit or are silent with regard to other pupils; some laws are mandatory for cer- 
tain schools and are permissive or silent with regard to others. Some laws are 
permissive in their entirety or delegate decisive authority to state school officers. 

Numerous questions must then be answered by judicial interpretation. May a 
district transport its pupils when it is of a type not specifically named in the trans- 
portation law? May a district authorized to transport certain pupils extend its 
program to include other pupils not specifically named in the law? May a district 
transport pupils outside the geographical area of its boundaries? May school buses 
be used to transport pupils to extracurricular activities? Too few pupil transporta- 
tion laws answer these questions. 

The circumstances under which pupils must be transported and the circum- 
stances under which the school district may provide free transportation in the 
exercise of its discretion should be identified in the law. Distance qualifications, 
although the most common, are not necessarily the most advisable. Several states 
provide transportation when a pupil lives “an unreasonable distance” from school. 
Interpretation of what distance a child could reasonably be compelled to walk to 
school is uncertain; it would depend upon many factors, including the age of the 
child and the condition of the road. A Kentucky court took the position that a 
short but unsafe distance is an unreasonable distance,® suggesting that possibly the 
ideal law might require transportation of pupils over short but dangerous roads 
and over long distances regardless of their safety. 

National school bus standards have been adopted in about three-fourths of the 
states, usually by state board regulation. Before this trend began, the courts refused 
parents the right to demand safe equipment, under the theory that furnishing trans- 
portation equipment was within the discretionary power of the local school district.” 


® Shanklin v. Boyd, 146 Ky. 460, 142 S.W. 1041 (1912). Contra, Williams v. Board of Public In- 


struction, 133 Fla. 624, 182 So. 837 (1938). 
* Schmidt v. Payne, 304 Ky. 58, 199 S.W.2d 990 (1947). 
™ Greenlee v. Newton School Township, 55 Ind. App. 630, 104 N.E. 610 (1914). 





132 Law anp ConTEMPORARY PROBLEMS 


The same theory would apply today in states that have not adopted standards for 
safe equipment. 

Actually pupil injuries in connection with the transportation program have 
usually occurred outside the school bus—for example, when a child crosses the street 
or road after leaving the bus. However, because of the fear that transportation might 
cause pupil injuries, many school districts carry liability insurance. There is prob- 
ably no area wherein statutory problems abound to a greater degree. 

In the first place,.a distinction must be made between publicly owned and 
privately owned school buses. In the second place, distinctions must be made among 
different types of insurance. Fire-theft and collision insurance on publicly owned 
buses are related to the school board’s duty to preserve school property. That duty 
does not carry over to privately owned buses. Property insurance and liability in- 
surance bring into the discussion the governmental immunity of most school dis- 
tricts. ‘The common law rule denies the board power to insure against a non- 
existent liability for personal or property damage. Finally, confusion exists because 
some laws require insurance; others authorize it; some declare that carrying in- 
surance does not waive the immunity of the school district; some state that failure to 
carry authorized insurance does not impute liability; and some laws forbid carrying 
insurance. In any of these instances, the law may refer generally to “insurance” or 
may be specific with regard to kinds of insurance required or authorized. The re- 
sult is that school funds have been used for the purchase of insurance that provides 
no protection. 

The state is interested in protecting its pupils from transportation injuries and 
also in preserving the property it or its agents own. The state, therefore, should 
clarify the complex situation that has arisen out of the carrying of school-bus in- 
surance. Governmental immunity can be waived to the extent of the amount of 
insurance carried; permission can be granted the injured to sue the school board for 
the purpose of determining the amount of damages that are compensable by the 
insurer. Unless either of these or some better solution is adopted, the problem re- 
mains unsolved because the insured has no guarantee that the insurer will pay a 
claim that cannot be settled out of court. There has been strong objection to the 
abrogation of governmental immunity. Several states have avoided this difficulty 
by establishing state claims boards with power to adjudicate and pay claims resulting 
from expenses incurred because of pupil transportation injuries. 

It would not be fitting here to express personal preference for any one of these 
solutions; it is, however, appropriate to point out the need for the adoption of some 
kind of solution. The extent of the current confusion may be illustrated by the law 
of one state that requires the school district to use public school funds to purchase 
collision insurance on privately owned school buses (thus preserving private prop- 
erty) but forbids the school district to carry liability insurance on publicly owned 
school buses because of governmental immunity. 
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VI 


Liapiuiry For Pupi Injuries IN GENERAL 

Much less confusion exists with regard to the school district’s liability for pupil 
injuries sustained in other than transportation accidents. Only California and Wash- 
ington, for designated kinds of cases, have abrogated their immunity; several other 
states have authorized the use of school funds to reimburse teachers and certain 
other agents of the school board for damages they are required to pay. The latter 
are the “save harmless” laws that do not abrogate the district’s governmental im- 
munity. “Safe place” statutes and other laws that would appear to impose liability 
on school boards are strictly construed by the courts. The rule of governmental 
immunity remains generally throughout the country. Although liability insurance 
is frequently carried by groups of school employees and occasionally statutory author- 
ization has been given for the use of school funds to pay part or all of the premiums 
for this insurance, no statutory ambiguity results. 

Of course, teachers are frequently confused by the principles of the law of 
negligence applicable to them individually. These principles rest on common law 
precedents. It would be difficult to write them into the statutes; possibly doing so 
would create rather than dispel confusion. 


VII 
DisctPLine 

Another area in the administrative jurisdiction over pupils also rests largely on 
the common law—namely, the right of teachers to punish pupils. Under common 
law the teacher has the legal status of a conditionally privileged person standing 
in loco parentis. The teacher is privileged to certain actions under certain circum- 
stances and for certain purposes. This privilege includes physical chastisement or 
other forms of punishment for the purpose of enforcing discipline, unless forbidden 
by statutory or regulatory measures. 

Few school laws deal specifically with corporal punishment of pupils. Under 
common law the punishment must be reasonable, not excessive or malicious, and 
given in a proper manner. Almost all states have general laws forbidding cruelty to 
children. School boards frequently announce local rules and regulations that forbid 
corporal punishment or declare how it is to be administered. Many states sanction 
moderate and reasonable punishment through the definition of assault and battery 
in the penal code with a proviso that restraint and correction of a child by a teacher 
shall not be considered assault and battery. These provisions in the penal code pre- 
clude criminal action unless the punishment be excessive or unreasonable, but do 
not affect a right to civil action against a teacher for damages in the event damages 
have been incurred. Of course, a teacher who punishes a child in contradiction to 
state or local regulations forbidding such punishment is subject to dismissal for 
violation of the rule. 
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Since so few school administrators and teachers understand the distinctions be- 
tween criminal and civil actions for assault and battery, since the common law 
principles are usually unknown to the school staff, and since general laws are 
seldom read by educators, silence of the school laws on this subject leaves many un- 
answered questions. Ambiguities need not exist. School laws should include pro- 
visions describing when and how corporal punishment may be administered or for- 
bidding corporal punishment entirely or except under designated circumstances. 
This matter should not be left to the teacher’s individual judgment, or even to the 
discretion of the principal of a school building or the administrator of a school system. 
Differences that have arisen from one school district to another within the same 
state and even from one school to another in some school districts leave teachers 
and pupils confused as to their rights. 

School laws are clear as to other forms of punishment. They declare definitely 
who may suspend pupils and for how long; who may expel pupils and for what 
reasons. Usually these laws refer generally to incorrigible children, but many are 
specific with regard to the causes for suspension and expulsion. The two most 
controversial causes for disciplining pupils in the past few years have been mem- 
bership in secret societies and refusal to salute the flag. 

Even though the Supreme Court of the United States has said that demanding 
the flag salute of children whose religious belief did not approve this ceremony was 
a violation of religious freedom guaranteed by the Federal Constitution, many states 
have continued such a requirement on their statute books. One statutory problem 


that has been implied several times in preceding paragraphs is the difficulty of re- 
moving obsolete school laws. That a state or a local school board has the legal 
duty to follow precepts laid down by the highest court in the land is axiomatic. 
Yet, so long as contrary statutes remain on the books, some people will attempt to 
follow those statutory provisions, believing them to be valid. 


Vill 


CurricuLuM 

Many of the statutory problems are raised because patrons, school boards, and 
school personnel do not know the law. A perplexing and contradictory case arose 
some years ago when a school board attempted to dismiss a teacher for failure to 
teach physiology and hygiene in accordance with the law, when the teacher was 
following the state-adopted syllabus. The basic course of study is often prescribed 
by the state board of education; a few states write into law prescriptions of question- 
able wisdom. No one would quarrel with legislators who wish to require the teach- 
ing of a subject they considered essential, such as physiology and hygiene, but the 
grade level and the amount of time to be devoted thereto should be left to the dis- 
cretion of educators. Curriculum prescriptions in many school laws are too detailed. 

A few states have enacted contingent legislation in the area of subject matter 


*Prevey v. School District No. 6, Cannon Township, 263 Mich. 622, 249 N.W. 15 (1933). 
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that is to be taught. For example, if a designated number of parents petition the 
school board to inaugurate a course in a particular subject, the school board is re- 
quired by law to grant the petition. Such a law creates for a school board financial 
and administrative problems and destroys its discretionary power to offer a curricu- 
lum for the greatest good of the greatest number of pupils attending its schools. 

Obviously local school administrators cannot violate state prescriptions. The state 
has the power to fix a minimum course of study. The legislature may take this 
step itself but usually it delegates this duty to the state board of education. Local 
school administrators have the power to add to the state minimum program, but 
they cannot omit from the curriculum what has been fixed as a requirement at the 
state level. 

The state also has the power to forbid the teaching of certain subjects in the 
public schools. Parents who wish their children taught subjects not included in the 
public school curriculum have the right to send their children to private schools for 
such instruction. Thus, there is no invasion of the parents’ authority over the 
pupils, while at the same time the state maintains control of the essentials in which 
it wishes its future citizens to be educated. 

Few controversies have arisen with regard to curriculum matters outside the 
scope of religious education. This problem has many facets. 

First, there is the common practice of having opening exercises. Some states 
permit or require that several verses from the Bible be read on each school day; 
several also include reciting the Lord’s Prayer. The Federal Constitution requires 
separation of church and state; state constitutions usually prohibit use of school 
funds for sectarian education. Are opening exercises sectarian education? Although 
the Supreme Court of the United States has not ruled on this question, many state 
courts have held that the Bible is not a sectarian book and reading from it without 
comment is not unconstitutional. 

In a few instances, however, pupils attending the public schools have been sub- 
jected to opening exercises in which certain ritualistic features have been added by 
individual members of the school staff. Such exercises are invalid because they follow 
the form of worship of a particular church. Pupils and their parents have a right to 
object under these circumstances. 

On the other hand, nothing in the principle of the separation of church and 
state prevents public school training in moral and spiritual values. Teachers give 
considerable thought to the spiritual side of the children in their care. Public school 
pupils learn to live together, to tolerate and understand differences in beliefs on 
many subjects; consciously or unconsciously they learn ideals of family and society 
in a democracy. Few, if any, educators would call this training religious education. 
However, religious education, like religion itself, means different things to different 
persons. Religious education in the public schools is unconstitutional. But, what 
is religious education? 
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To some there can be no religion disassociated from the supernatural as inter- 
preted in the doctrines of churches. These persons accept moral principles as a part 
of religious doctrine but, in their opinion, when separated from doctrine, the prin- 
ciples become merely a system of ethics. Others believe that there are a number 
of universal “spiritual values,” broader and deeper than ethics, but not necessarily 
associated with the doctrines of any particular church. Those who think this way 
also believe that these spiritual values can be taught without sectarian bias or inter- 
pretation. 

The word “sectarian” itself has different meanings to different people. Some use 
it to mean the individual churches of the Protestant faith. Others apply the term 
in distinguishing between Christians and Jews, or among groups of Christianity— 
Protestant, Greek Catholic, or Roman Catholic. Secular education is sometimes 
considered completely devoid of spiritual values; to others the secular can include 
spiritual values, provided the instruction is not sectarian. 

Therefore, the constitutional and statutory prohibitions against sectarian educa- 
tion in the public schools or the use of school funds for sectarian education are 
variously interpreted, depending upon the individual’s philosophy of religion. No 
diversity of opinion appears with regard to instruction in comparative religion, or 
perhaps instruction on the contributions of religions to present democratic procedures 
—the place of religion in our cultural heritage. No controversy arises with regard 
to training in ethics through secular subjects and school activities that foster group 
understanding, teamwork, good will, and the protection of minority groups. The 
challenge arises when this kind of education deals with the dogma of religion. 

Since religious education, as such, cannot be given in the public school curriculum, 
many schools excuse pupils from the regular school work for a period each week 
for religious instruction under the auspices of the churches. This is known as a 
released-time program. Many variations of this program are in operation in different 
schools. Many state laws authorize released-time programs but usually in general 
terms. Local school districts and sometimes administrators of individual school 
buildings plan implementation of the state authorization. Classes in religion may 
be held in church buildings or in school buildings; classes may be held during the 
school day or after school has been dismissed; the school staff may keep records of 
pupils’ attendance at these classes in religion, or may not; pupils who do not attend 
the religious education classes may be required to devote the time to their regular 
school work or may be permitted to go home; choice of the church which the 
parents wish their children to attend may be made via school authorities or directly 
to the churches operating the classes; credit may be given toward graduation for 
attendance at classes in religion, or may not. Not all the many variations have 
been reviewed by the courts. Undoubtedly many schools are operating released-time 
programs that would be declared invalid if challenged judicially. Is it wise to permit 
local discretion in a matter involving a constitutional right? 
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State school laws should be more explicit with regard to what is or is not to be 
done by the public schools in the training of moral and spiritual values and in the 
avoidance of sectarian education. Such a law enacted by legislators, presumably 
after advice as to its constitutionality by the attorney general’s office, needs to be tested 
only once in the courts to ascertain its validity. Perhaps that is one principle that 
could be set down in contemplating statutory problems in the jurisdiction over 
pupils—that, when a constitutional right is involved, the matter should not be left 
to local discretion. 

ConcLusIon 

Out of the foregoing discussion of the kinds of statutes governing the administra- 
tion of the public schools, from the point of view of jurisdiction over pupils, and 
the discussion of certain aspects of the pupil’s school life as illustrative of the statu- 
tory problems abounding in this area, it may be possible to conclude with a tentative 
statement of general principle. 

Legislators should leave educational details to educators, stating only broad 
policies and delegating to state or local school administrators the power to fill in 
details that meet current needs. In implementing legislative policy, however, state 
and local school administrators must take cognizance of constitutional and statutory 
provisions, as well as pronouncements of the courts. When local abuse can be 
anticipated in a particular area, the legislature should draft its laws so as to min- 
imize and, if possible, avoid local abuse. Especially when a constitutional right of a 
child is involved, the matter should not be left to local discretion because of the 


possibility of diverse interpretations of the scope of such a right. 
Above all, school laws should be clear, consistent, and constitutional. If this were 
so, many of the current statutory problems would not exist. 





RELIGIOUS ISSUES IN AMERICAN 
PUBLIC EDUCATION!" 


Haroitp H. Punxe* 


It is hoped that grouping materials as follows will help readers evaluate this 
article: (I) public and sectarian uses and disposition of property, (II) objections to 
school regulations, (III) retirement credit for parochial school experience, (IV) re- 
leased time for religious instruction, (V) public funds for parochial schools, (VI) 
taking over by churches of public schools and revenues, and (VII) conclusions. 


I 


PusLic AND SECTARIAN Uses anv DisposiTIon OF PRoPERTY 

Several sectarian and non-school public uses of school property have recently been 
in dispute. 

A. Bible Reading in Public Schools 

Since the United States began developing an extensive public school system, 
numerous cases have arisen over reading Bible selections at school exercises, and 
court rulings have varied considerably—even under fairly uniform legal provisions. 
In 1950, the New Jersey Supreme Court adjudicated the constitutionality of a statute 
which provided: “At least five verses . .. from ... the Old Testament shall be 
read . . . without comment, in each public school classroom . . . by the teacher”— 
unless the reading was done at a general assembly. Board regulation permitted a 
student to be excused from the exercises concerned. Any religious exercise, other 
than Bible reading and repeating the Lord’s Prayer, “in any school receiving . . . 
moneys appropriated for . . . public schools,” was forbidden by statute. 

Judge Case upheld the constitutionality of the Bible-reading statute—against 
charges that it violated the First Amendment to the Federal Constitution which 
forbids both religion established by law and state interference with free exercise of 
religion, and violated the Fourteenth Amendment which forbids states to deprive 
persons of life, liberty, or property without due process of law or to deny them equal 
protection of the laws. He said the First Amendment did not deny the existence 
of a Supreme Being; noted recognitions of God in our governmental foundation and 
practice—the Declaration of Independence, oath of the President and of judges, chap- 
lains in Congress and in the armed forces, and the words “In God We Trust” on 
coins; and found that because of its antiquity and acceptance by Jews, Roman 


+In 1951 the author analyzed the cases, up to that time, on some aspects of this subject. Sce 
Community Uses oF Punic Scuoor Faciuities 35-89 (Columbia University, King’s Crown Press, 1951). 
See also the symposium, Religion and the State, 14 Law & ConTEMP, Pros. 1-168 (1949). 

* Professor of Education, Alabama Polytechnic Institute. 

* Doremus v. Board of Education of Hawthorne, 5 N. J. 435, 437, 75 A.2d 880, 881 (Sup. Ct. 1950); 
N. J. Star. ANN. §§18: 14-77, 14-78 (1940). 
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Catholics, and Protestants, the Old Testament when read without comment was not 
sectarian. Regarding the Lord’s Prayer, he cited a Rabbi indicating that it was 
essentially an old Jewish prayer, “The Kaddish,” and held that reciting it in a public 
school was not religious instruction within the meaning of the Federal Constitution. 
He thought it important that the statute had been unchallenged for 47 years. 

Before the case reached the United States Supreme Court,” plaintiff's daughter 
graduated from high school, thus changing the basis of the complaint, and a ma- 
jority of that Court held that a taxpayer’s economic interest in preventing Bible 
reading and prayer was too miscroscopic and diffused to maintain the suit. Justice 
Douglas, in a dissent concurred in by Justices Reed and Burton, stated that the 
interest of one taxpayer was no different in character from the interest of all tax- 
payers, and thar this interest justified a decision of the case on its merits. 


B. Mandamus to Secure Use of School Auditorium 
Jehovah’s Witnesses have recently sought to compel school authorities to permit 
use of school auditoriums by Witnesses for meetings. A Pennsylvania school board 
rule® prohibited the use of school buildings “for any religious or sectarian purpose.” 
The intended use, as stated by Witnesses, was for Bible lectures which would: 


Explain from the Scriptures that man’s effort to build a better world has failed because 
of the desire to establish a man-made order based on human wisdom, greed, and selfish- 
ness, to rule humanity in place of Atmicuty Gop’s Kingdom, for which Christ Jesus 
taught all men of good will to pray. Detailed consideration is given to the various 
prophecies of Holy Writ to prove that the time is near at hand, as foreordained by the 


Most High God, when Jehovah himself will permanently shake away Satan’s domination 
of this world and its inhabitants and destroy the Devil and his wicked earthly organiza- 
tion, which has for centuries caused human suffering and trouble. The message . . . will 
clearly establish that the only righteous government for suffering humanity is the King- 
dom of Atmicuty Gop, under his King, Christ Jesus, which sole everlasting government 
for the entire earth will establish conditions of peace and plenty and which will also 
bring everlasting life and perfect health to the willingly obedient persons of every land, 
kindred and tongue... . 


A statute authorized the use of school buildings “for social, recreation, and 
other proper purposes, under such . . . regulations as the board may adopt.” Plaintiffs 
contended that the board in permitting various non-school uses had exhausted its 
discretion in permitting such uses, and urged their proposed use as among “other 
proper purposes.” The court recognized the intended use as sectarian, considered it 
a matter of board discretion whether any non-school use should be granted, and 
stated that the exercise of less than full discretionary power could not be challenged 
unless it was arbitrarily used. The Witnesses showed no auditorium use by other 
religious groups nor that discretion was otherwise abused. The board’s action was 


upheld. 

2 342 U.S. 429 (1952). 

* McKnight v. Board of Public Education, 99 Pittsburgh Legal J. 185, 186-187 (Com. Pl. 1949), 
aff'd, 365 Pa. 422, 76 A.2d 207 (1950), appeal dismissed, 341 U.S. 913 (1951). Pa. Stat. ANN. tit. 24, 
$7-775 (Purdon 1950). 
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Ohio Witnesses likewise sought permission by mandamus for similar use of a 
school auditorium.* A statutory provision stipulated: 


Upon application of any responsible organization, or of a group of at least seven citizens, 
all . . . schoolhouses . . . shall be available . . . as social centers for . . . entertainment and 
education . . . the discussion of all topics tending to the development of personal char- 
acter and of civic welfare, and for religious exercises . ... the board ... shall . . . permit 
the use of any schoolhouse . . . when not in actual use for school purposes, for . . . educa- 
tional, religious, civic, social or recreational meetings and entertainments, and for . . . 
other purposes [that aid community welfare]. 


The court found that Witnesses were not a “responsible” group—noting that 
they refuse to render military or jury service, their teachings are against those of 
the schools, they call other religions rackets, the proposed meetings were for prop- 
aganda, and no member of the group here seeking to use the auditorium was a dis- 
trict resident or taxpayer; and said that a large majority of the district residents re- 
quested that the use of the auditorium not be granted. The court considered it the 
board’s duty to determine what auditorium use prejudiced community welfare or 
interfered with school. In upholding the board’s rejection of the Witnesses’ 
demand, the court found no abuse of discretion or interference with constitutional 
religious liberty.° 


C. Distribution of Religious Literature 


A 1952 New Mexico case concerned “distributing” religious literature through 
public schools.® Presbyterian pamphlets were kept in plain sight of pupils in 
Anson’s school room. He did not hand them to pupils or tell pupils to take or read 
them, but apparently pupils did so since occasional replenishment was necessary. 
A statute provided: “No teacher shall use any sectarian or denominational books 

. . or teach sectarian doctrine in the schools” and indicated penalties for violations. 
The court followed the Zellers case—discussed subsequently (see note 67, infra). 
Uncertainty about the role of Anson and his principal in making the pamphlets 
available, enabled these persons to escape penalty, but pamphlet distribution had to 
stop. 

In the Tudor case’ Gideons applied to the school board for permission to dis- 
tribute Bibles to pupils. If parents desired their children to have Bibles, as shown 
by signing a form provided by the school, teachers would give each child a Bible 
after school hours on a specified day. The board accepted the plan over objections 
by Catholics and Jews. The court held the Gideon Bible to be sectarian literature, 

“State ex rel. Greisinger v. Grand Rapids Board of Education, 88 Ohio App. 364, 100 N.E.2d 294 
(1949), appeal dismissed, 153 Ohio St. 474, 92 N.E.2d 393 (1950), cert. denied, 340 U.S. 820 (1950), 
rehearing denied, 341 U.S. 917 (1951). See Onto Gen. Cope §4839-1, 4839-2 (1945). 

® Authority of public officials to decide upon “duly constituted religious bodies” is considered later 
by Mr. Justice Jackson in his Zorach dissent, note 47 infra. 

* Miller v. Cooper, 56 N.M. 355, 244 P.2d 520 (1952). See N. M. Star. ANN. §55-1102 (1941 
Bian v. Board of Education, 14 N.J. 31, 100 A.2d 857 (Sup. Ct. 1953), cert. denied, 75 Sup. Ct. 
25 (1954). 
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and distributing it through public school machinery to violate the “establishment of 
religion” clauses of the New Jersey and Federal Constitutions. 


D. Holding Baccalaureate or Graduation Exercises in a Church 


In the Miller case,® baccalaureate services were held in a Baptist Church and 
graduation exercises in a Presbyterian Church—the only buildings with adequate seat- 
ing space. It was urged that holding such activities in churches violated the prin- 
ciple of separation of church and state. In upholding the practice, the court said 
this principle would not prevent holding these programs “in a building where all 
who desire to attend may be accommodated,” and did not fear that those conducting 
the services would “give offense to anyone attending.” 


E. Joint School and Church Ownership of Property 


In 1892 a Texas church acquired fee simple title to a 3.7 acre tract,® including 
a small building used primarily for religious purposes but also for secular education. 
In 1900 a common school district was formed. Thereafter the building was used 
jointly by church and school without cost to the district. By 1917 these uses had 
outgrown the building, and the church sold it for $100. The proceeds, plus “vary- 
ing smaller amounts paid out of the maintenance fund of the school district and 
derived from voluntary contributions by patrons of the church and school,” were 
used to erect a new building on the tract. This building too was used jointly, until 
the district was merged into the Otto District in 1935. After merging, the district 
made no effort to use the building or remove it from church land. In 1945 the 
church sold the building and the district claimed the proceeds. Statutes regarding 
title and control of school property were irrelevant, said the court, since there was 
no evidence that the district constructed the building or had any agreement that it 
was personalty severable from the land. Whether any 1917 contributions were made 
exclusively for either church or district was also irrelevant, since district action in 
1935 constituted abandonment for school purposes. The building was church prop- 
erty when sold. 


F. Sale of School Property to a Church at a Reduced Price 


A majority of the voters in a New York common school district, upon consolida- 
tion into a central district, voted to sell their schoolhouse to a church.” At the 
meeting, the common school electors had an opportunity to vote on number 1 of 
the following propositions and on as many others as seemed necessary. 


Proposition 1 was whether the common district should be discontinued, pursuant to 
Section 1804 of the New York Education Law. 

Proposition 2 was whether the common district should sell its existing schoolhouse to 
Ross Mills Church of God for $2,000. 

® Supra note 6, 56.N.M. at 357, 244 P.2d at 521. 

® Evangelical St. John’s Church v, Otto Independent School Dist., 203 S.W.2d 299 (Tex. Civ. App. 


1947). 
1° Application of Ross, 127 N.Y.S.2d 400, 406-407 (Sup. Ct. 1954). 
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Proposition 3 was whether the common district should sell its existing schoolhouse 


to Ross Grange No. 305 for $3,000. 
Proposition 4 was whether or not its existing schoolhouse should be sold at public 


auction. 


Proposition 1 carried, 33 to 28. Proposition 2 was then submitted. During debate 
it was moved that proposition 4 be voted en, but this was ruled out of order. A mo- 
tion to adjourn met the same fate. A motion followed to change the amount in 
proposition 2 from $2,000 to $2,500. This was ruled out of order. Ross made a 
cash offer of $4,000, which was disregarded. A vote on proposition 2 then 
carried, 32 to 24. No votes were taken on propositions 3 and 4. 

Section 1804 of the New York Education Law provided that the board of a 
common district 
shall not sell or otherwise dispose of property . . . except with the approval of a majority 
of the qualified voters . . . present and voting upon the question at a meeting . . . duly 


called. ... For that purpose the proceeds of such sale . . . shall be apportioned among 
the taxpayers of such existing district. 


The statute makes no provision “for the manner or terms of sale,” said the court, 
and confers no power on voters to establish such terms. The court noted that when 
proposition 1 passed, the common district was discontinued and its power ended— 
at least temporarily. It then became the duty of the central district board to find a 
purchaser, acting in the interest of the common district taxpayers and securing the 
highest possible price—with the proposed method of sale (sealed bid, public auction, 


or other) within board discretion. Voters of the common district might then approve 
or reject the proposal. However worthy the motives of the majority in trying to 
sell the building to the church, observed the court, “they lacked the power to impose 
their will upon the minority or upon the taxpayers, who have no voice or vote, and 
whose property they were attempting to give away, in part at least, without their 
consent.” 

This holding might have been similar if the beneficiary of a proposed “give 
away” had been a non-church agency. 


II 


Osyections To ScHoot REGULATIONS 
Several recent cases relate to rather generally accepted principles, but belong in a 
systematic review. 


A. Religion and Compulsory School Attendance 
In 1953 Turner was fined for violating a California attendance law requiring 
parents to send their children to public or private school, or to have them taught by 
a tutor with valid credentials." Turner insisted that he be permitted to educate his 
children himself and cited the Pierce case’ as forbidding a state to prescribe the 


*1 People v. Turner, 263 P.2d 685, 687-688 (Cal. Super. Ct. 1953). 
8 Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
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manner by which parents educate their children. This case held that attendance 
requirements might be met by attending private schools, observed the California 
court, but did not prevent the state from inspecting such schools for acceptability. 
The California court followed the Hoyt case,"* which rejected education by private 
tutor, quoting as follows: 


If the parent undertakes to make use of units of education so small, or facilities of 
such doubtful quality, that supervision thereof would impose an unreasonable burden 
upon the state, he offends against the reasonable provisions for schools which can be 
supervised without unreasonable expense. The state may require, not only that educa- 
tional facilities be supplied, but also that they be so supplied that the facts in relation 
thereto can be ascertained, and proper direction thereof maintained, without unreasonable 
cost to the state. Anything less than this would take from the state all efficient authority 
to regulate the education of the prospective voting population. 


When it was complained that the California statute prescribed training qualifica- 
tions for tutors and parents but not for teachers in private schools, the court re- 
sponded : 

The most obvious reason for such difference in treatment is . . . the difficulty in super- 
vising without unreasonable expense a host of individuals, widely scattered, who might 
undertake to instruct individual children in their homes as compared with the less difficult 
and expensive supervision of teachers in organized private schools. Also the legislature 
might reasonably have concluded that teachers in private schools. would be under direct 
supervision of their school authorities at ail times, and that the interests of the persons 
conducting the same would compel the maintenance of the required standard of instruc- 
tion by competent instructors for otherwise the school would fail to qualify for the ex- 
emption granted thereby, and without pupils it could not continue to exist. 


The court added that the state may prescribe both adequate education and the 
means for achieving it—unless an authoritative federal court rules otherwise. 

A Virginia statute™* prescribed attendance at a public or private school, or educa- 
tion “by a tutor or teacher of qualification prescribed by the State Board and ap- 
proved by the division superintendent,” and prescribed that tutorial instruction be 
given on each school day for the number of hours that public school was in session. 
For religious reasons, parents did not send their children to school but taught them 
at home. The parents made no attempt to meet certification requirements and 
admitted instructing the children fewer hours than the statute prescribed. They 
contended that the statute interfered with their right to rear and educate their 
children as they saw fit—so long as the children received proper education. In re- 
jecting this contention, the court stated: 

The religious beliefs of the defendants . . . do not exempt them from complying with 
the reasonable requirements of Virginia laws. The constitutional protection of religious 
freedom, while it insures religious equality . . . does not provide immunity from com- 
pliance with reasonable civil requirements imposed by the State. 

18 State v. Hoyt, 84 N.H. 38, 41, 146 A. 170, 171 (1929). 

14 Rice v. Commonwealth, 188 Va. 224, 234, 237, 49 S.E.2d 342, 347, 348 (1948). Va. Cope §22- 
251 (1950). 
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The court said that an ignorant parent could not circumvent the law by attempting 
to educate his children himself: 

No amount of religious fervor he may entertain in opposition to adequate instruction 
should be allowed to work a lifelong injury to his child. Nor should he, for this religious 
reason, te suffered to inflict another illiterate citizen on his community or his State. 
It is not and cannot be questioned that the parent should possess some learning and some 
training in the art of teaching. 


When the parents contended that their competence to teach was a question for 
a jury, the court responded that the evaluation of such competence was a professional 
task for qualified persons as provided by the State Board of Education—not for a 
jury of laymen. 


B. Regulation of Parochial versus Private Non-sectarian Schools 


A New York statute forbade establishing certain types of schools, except by public 
authorities or religious groups, unless the school was duly registered.’* Packer 
Collegiate Institute maintained a school of the type concerned but refused to register 
it. Packer contended that the regulation of such schools was not proper exercise of 
police power, but the court responded that the legislature might regulate “any 
business or occupation affected with a public interest” and that education was so 
affected. 

Packer also contended that the statute violated federal and state constitutional 
provisions by discriminating against private non-sectarian schools in favor of private 
sectarian schools. In rejecting this contention, the court said: 

There is a distinction in fact between sectarian and non-sectarian schools. One is 
supported by a group commonly considered to be dedicated to the protection of public 
and private morals. The other may or may not be supported by those who have such 
a design and interest, but common repute has it that many non-sectarian private schools 
are operated primarily for profit. The Legislature was not required for regulatory pur- 
poses to cast both types of schools in the same mold. An act does not discriminate un- 
constitutionally against one class simply because it does not embrace all classes, where 
room for some distinction exists. The Legislature may choose for regulation the class 
where harmful effects are more apt to exist. 


C. Moslem Religious Holidays 
Bey contended that the Koran made Friday a Moslem holy day and that re- 
quiring his children to attend school that day violated his constitutional religious 
freedom.’® However, a statute required children to “attend school continuously 
through the entire term” but permitted compliance through instruction by a quali- 
fied tutor. In the court’s judgment, the Koran required saying the creed, saying 
prayers five times a day, giving alms, observing the feast of Ramadon, and making 


** Packer Collegiate Institute v. University of State of New York, 273 App. Div. 203, 208-209, 76 
N.Y.S.2d 499, 505 (3d Dep’t 1948). See N.Y. Epuc. Law §3210. 

2° Commonwealth vy. Bey, 92 Pittsburgh Legal J. 84 (Pa. Com. Pl. 1944). Pa. Stat. ANN. tit. 24, 
§13-1327 (Purdon, 1950). 
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a pilgrimage to Mecca, but neither Moslem principles nor religious freedom was 
violated by Friday attendance. Even if Bey felt religious scruples about Friday, 
said the court, his children were entitled to education; he was not legally required 
to send his children to a public schvol, but if he chose that method ,of educating 
them he would have to obey the laws concerned. 


D. Compulsory Flag Saluting’” 

Although in 1943 the Supreme Court of the United States held that children 
could not be compelled to salute and pledge allegiance to the flag under penalty of 
expulsion from public school,’* as was becoming a frequent practice, certain flag 
cases have since arisen. Most such cases concern Jehovah Witnesses, who regard 
saluting as idolatry (see Exodus 20:4-5). 

Several cases here noted arose in Pennsylvania before 1945. One case™ referred 
to a 1942 Act of Congress which codified rules and customs regarding flag usage. 
The court noted that, after describing the method of salute, the act states: “However, 
civilians will always show full respect for the flag when the pledge is given by 
merely standing at attention, men removing the headdress.” The Nemchik children 
were dismissed from school for failing to salute, and were encouraged by their 
mother in not saluting. She protested loyalty to the country, but said that it could 
not be manifested through flag saluting. When she came before the court for vio- 
lating the compulsory attendance law, the court held that she was within her rights. 

In a 1944 case”® the court said that school officials could neither compel children 
to salute nor expel them for not saluting. As authority, the court quoted Justice 
Jackson, who spoke for the majority in the 1943 Barnette case:*" 

The right of a State to regulate, for example, a public utility may well include, so 
far as the due process test is concerned, power to impose all of the restrictions which the 
legislature may have a “rational basis” for adopting. But freedoms of speech and of 
press, of assembly, and of worship may not be infringed on such slender grounds. They 
are susceptible of restriction only to prevent grave and immediate danger to interests which 


the State may lawfully protect. . . . 

We think the action of the local authorities in compelling the flag salute and pledge 
transcends constitutional limitations on their power and invades the sphere of intellect and 
spirit which it is the purpose of the First Amendment of our Constitution to reserve from 


all official control. 


The foregoing decision controlled another Pennsylvania case.” In a 1943 South 
Dakota case** the court said that, in view of the Barnette decision, school officials 


*7 Earlier the author reviewed decisions and related materials on this topic: The Flags and the 
Courts in Free Public Education, 24 J. oF RELIGION 119-130 (April, 1944). 

*8 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 

*° Commonwealth v. Nemchik, 36 Luz. Legal Reg. 247, 248 (Pa. Com. Pl., 1942). 56 Srar. 379, 
1075, 36 U.S.C. §§172-177 (1942). 

*° Commonwealth vy. Conte, 154 Pa. Super. 112, 115-116, 35 A.2d 742, 743 (1944), cert. denied, 
323 US. 717 (1944). 

*1 319 U.S. 624, at 639, 642. 

*® Commonwealth v. Crowley, 154 Pa. Super. 116, 35 A.2d 744 (1944). 

*8 State v. Davis, 69 S.D. 328, 10 N.W.2d 288 (1943). 
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could neither require a boy to salute, expel him for not saluting, nor convict his 
parents of violating compulsory attendance laws because of absence resulting from 
a salute controversy. 

The Bortlick children were sent home from school in Pennsylvania for refusing 
to salute and pledge allegiance.** The court cited pre-Barnette authority for holding 
that the salute regulation was reasonable, that it in no way interzered with religious 
freedom, and that Bortlick was violating the compulsory attendance law. 


E. Vaccination Required for Admission to School 


Although several years ago the United States Supreme Court held in the Jacobson 
case”® that a state could exclude unvaccinated children from its schools, controversies 
on the subject continue to arise. Most objections to vaccination are religious. In 
1951 an Ohio child*® was excluded under a board rule prescribing exclusion unless 
parents offered satisfactory evidence of immunization against smallpox. The parent 
refused vaccination because medication was contrary to his religion, claimed the rule 
interfered with constitutional religious liberty, and attempted to force the board to 
provide other education for his unvaccinated child. The court rejected his arguments. 

A statute required children to be vaccinated before they could attend public 
school in New York City.27 A mother, on religious grounds, refused to have her 
daughter vaccinated. The court said constitutional religious liberty did not protect a 
person who conceives of God or worships “in a manner which might endanger 
the lives of the community in which such person might live.” There is no guarantee 
of religious liberty, reasoned the court, for fire worshippers, persons believing in 
human sacrifice, or persons insisting on polygamous marriages. The mother was 
guilty of neglecting her daughter. 

In 1948 two Kentucky chiropractors objected to vaccination on religious grounds.”® 
The court noted that freedom to believe was absolute but that freedom to act was 
subject to restriction for social well-being. The court followed a prior exhaustive 
opinion,” and stated that “the constitutional guarantee of religious freedom does not 
permit the practice of religious rites dangerous or detrimental to the lives, safety or 
health of the participants or to the public.” When it was also contended that a 
child’s health did not permit vaccination, the court responded, “The preponderance 
of the medical testimony is to the effect that any child physically able to attend school 
can be vaccinated safely and without injury.” 

When Drew came before the Supreme Court of New Hampshire for neglecting 
vaccination as prescribed for attending school,®° his objections were “partly religious 
and partly because he didn’t want that poison injected into his child.” Drew con- 

** Commonwealth v. Bortlick, 5 Monroe Legal Rep. 24 (Pa. Com. Pl. 1943). 

*° Jacobson v. Massachusetts, 197 U.S. 11 (1905). 

*° State v. Board of Education of Cincinnati, 154 Ohio St. 469, 96 N.E.2d 413 (1951). 

*7 In re Whitmore, 47 N.Y.S.2d 143, 146 (Dom. Rel. Ct. 1944). 

*® Mosier v. Barren County Board of Health, 308 Ky. 829, 833, 215 S.W.2d 967, 969 (1948). 


*° Lawson v. Commonwealth, 291 Ky. 437, 164 S.W.2d 972 (1942). 
*° State v. Drew, 89 N.H. 54, 56, 57, 192 Atl. 629, 630 (1937). 
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tended that he performed his duty as citizen and father when he demanded that 
his son be admitted unvaccinated. The court responded that it was the father’s 
legal duty to send the boy vaccinated, and that Drew’s objections to vaccination were 
mere opinion. 

A Massachusetts statute** required a physician’s certificate indicating that vaccina- 
tion would endanger the child’s health, if he was to be admitted te school without 
vaccination. By school committee rule, the certificate had to be renewed every two 
months. It was contended that the words “vaccinated” and “unvaccinated” failed 
to distinguish immunization against smallpox from other immunizations, and that 
the statute was too vague to enforce. The court said that “vaccination” meant in- 
oculation against smallpox, and held that the statutory obligation regarding school 
attendance involved putting children in condition to attend. 


F. Religious Groups Offended by Educational Materials 


In New York*® it was a school board’s duty to select textbooks in English Lit- 
terature, but objection was raised to including Dickens’ Oliver Twist and Shake- 
speare’s The Merchant of Venice because they engender hatred for Jews—although 
it was not alleged that these books were approved because they were anti-Jewish. 
The board requested teachers to explain to pupils that the characters portrayed should 
not be looked upon as reflecting discredit on any race or religion. In upholding the 
selections, the court said: 


Except where a book has been maliciously written for the apparent purpose of pro- 
moting and fomenting a bigoted and intolerant hatred against a particular racial or re- 
ligious group, public interest in a free and democratic society does not warrant or en- 
courage the suppression of any book at the whim of any unduly sensitive person or group 
of persons, merely because a character described in such book as belonging to a particular 
race or religion is portrayed in a derogatory or offensive manner. The necessity for the 
suppression of such a book must clearly depend upon the intent and motive which has 
actuated the author in making such a portrayal. 


If it was required that “each book be free from derogatory reference to any re- 
ligion, race, country, nation or personality,” said the court, “endless litigation re- 
specting many books would probably ensue.” The court added: 


Educational institutions are concerned with the development of free inquiry and 
learning. The administrative officers must be free to guide teachers and pupils toward 
that goal. Their discretion must not be interfered with in the absence of proof of actual 
malevolent intent. 


A case on movie censorship from the religious standpoint, which reached the 
Supreme Court of the United States,** deserves mention for two reasons: the statute 


*? Commonwealth v. Childs, 299 Mass. 367, 12 N.E.2d 814 (1938). Mass. ANN. Laws c. 76, §15 
(1953). 

*? Rosenberg v. Board of Education of the City of New York, 196 Misc. 542, 543, 92 N.Y.S.ad 344, 
346 (Sup. Ct. 1949). 

** Burstyn v. Wilson, 343 U.S. 495, 503, 504, 505 (1952), reversing 303 N.Y. 242, 101 N.E.2d 
665 (1951), 278 App. Div. 253, 104 N.Y.S.2d 740 (3d Dep’t 1951). See N. Y. Epuc. Law §122. 
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required a license from the education department before showing a film, and films 
constitute an important avenue of education. The statutory license was to be granted 
unless the film was “obscene, indecent, immoral, inhuman, sacrilegious” or would 
otherwise corrupt morals or incite to crime. Catholics objected to showing The 
Miracle in a New York City theater. The review board pronounced it “sacrilegious” 
and denied the license. The statute was challenged as violating the First and Four- 
teenth Amendments to the Federal Constitution. 

When it was contended that great power for evil resided in movies, the United 
States Supreme Court said that each mode of public expression presented unique 
problems of freedom and censorship, but that the basic principles of freedom applied 
to movies. The Court noted that the statute did not attempt to punish past offenses 
against freedom of expression, but required advanced permission “from state officials 
who judge the content of the words and pictures sought to be communicated.” 
“Such a previous restraint,” said the Court, “is a form of infringement upon freedorn 
of expression to be especially condemned.” The Court stated that when the New 
York court said there was “nothing mysterious” about the statute but that it simply 
meant “that no religion, as that word is understood by the ordinary, reasonable per- 
son, shall be treated with contempt, mockery, scorn and ridicule,” the New York 
court was trying to apply an all-inclusive definition of “sacrilegious.” This would 
give the censor great power, said the Court, with no guide except the pressures of 
powerful orthodoxies. In unanimously reversing the state court, the United States 
Supreme Court added: 


New York cannot vest such unlimited restraining control over motion pictures in a 
censor.... Under such a standard the most careful and tolerant censor would find it 
virtually impossible to avoid favoring one religion over another, and he would be subject 
to an inevitable tendency to ban the expression of unpopular sentiments sacred to a 
religious minority... . The state has no legitimate interest in protecting any or all 
religions from views distasteful to them which is sufficient to justify prior restraints upon 
the expression of these views. It is not the business of government in our nation to sup- 
press real or imagined attacks upon a particular religious doctrine, whether they appear 
in publications, speeches, or motion pictures. 


Ill 


RETIREMENT CREDIT FOR TEACHING IN PAROCHIAL SCHOOLS 


Retirement regulations often enable teachers to receive credit for service previously 
rendered elsewhere, depending on the type of school and the institution where 
rendered. 

A 1948 Utah controversy®™ concerned eligibility for retirement credit in the public 
school system of previous experience in parochial schools. During 1937 several 
parochial schools closed and turned their properties over to the state. In 1945 the 
retirement act was so amended that the fifty transferred teachers could count toward 


** Gubler v. Utah State Teachers’ Retirement Board, 113 Utah 188, 198, 201, 192 P.2d 580, 587 
(1948). Uran. Consr. Art. I, §4, Art. X, §13. 
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retirement their parochial school experience prior to 1937. The amendment was 
challenged as violating constitutional provisions which stipulated: 

No public money or property shall be appropriated for or applied to any religious wor- 
ship, exercise or instruction, or for the support of any ecclesiastical establishment .. . . 
[no] school district . . . shall make any appropriation to aid in the support of any school 
. -. or other institution, controlled in whole, or in part, by any church, sect or denomina- 
tion whatever. 


The court held that if the legislature could consider previous experience relative 
to retirement, it could determine the source of that experience. Where the parochial 
schools were of high standard and were no longer existing, service rendered in them 
might be counted. However, the court warned: “If [the] church schools were still 
being maintained, the effect of the present act would tend to cause the teacher to 
leave the parochial school to become a member of a system which offered an at- 
tractive pension plan.” When it was contended that considering previous experi- 
ence amounted to present legislative action to increase the pay for past service, vio- 
lating the state constitution, the court said the retirement benefits were intended to 
improve future school programs through retaining good teachers and therefore 
concerned payment for future service. 

A New York plaintiff*® taught in a parochial school during three years of forty 
weeks each, with the service performed from 4:00 to 7:00 P.M. on Monday, Tuesday, 
Wednesday, and Thursday, and from 3:30 to 6:30 P.M. on Sunday. These were 
the only hours in this school devoted to non-religious instruction, and no time was 
devoted to recreation, music, or drawing as it was in public schools. Only 8 of the 
15 weekly teaching hours came before 6:00 P.M. on week days. The teachers 
were licensed to teach in public schools, plaintiff's supervisor was a principal in a 
public school, graduates of the parochial school entered city day high schools without 
conditions, and retirement credit had previously been allowed for teaching in the 
same parochial school during the same hours. The Board of Examiners was legally 
responsible for evaluating experience gained outside the city system—according to a 
schedule allowing two years’ credit for three years’ outside service. 

Plaintiff claimed that it was the board’s ministerial duty to grant her two years’ 
credit. The court said that evaluating experience was quasi-judicial and not min- 
isterial—every type of experience submitted did not have to be accepted. The board 
ruled that plaintiff had been a part-time teacher, that the place where she taught was 
really not a “school” according to governing regulations, and that she was not 
entitled to credit. The Court of Appeals upheld the board—reversing the lower 
courts. 

Nothing was said about the adequacy of 15 hours per week on non-religious ma- 
terials, only 8 of which came during ordinary day-school hours, for meeting com- 
pulsory school attendance requirements. 


*5 Gimprich v. Board of Education of the City of New Pork, 111 N.Y.S.2d 283 (Sup. Ct. 1951), 
aff'd, 281 App. Div. 954, 120 N.Y.S.2d 344 (1st Dep’t 1953), rev’d, 306 N.Y. 401, 118 N.E.2d 578 


(1954). 
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Kussin®* sought by a summary judgment to secure two years’ credit for “late 
afternoon” teaching in a parochial school. He taught three sessions per day of 
40 minutes each over a two-year period on an annual salary—teaching after his 
regular day’s work in the New York State Employment Service. The statute 
authorized credit for outside experience according to a schedule, but only for 
“regularly appointed” teachers serving in “day schools” on a “per annum” salary. 
In denying summary judgment, the court said that whether Kussin deserved credit 
should be determined by a full trial—inquiring into the terms of compensation, 
length of time and hours of service, nature of his work, and standing of the 
parochial school concerned. Only then could it be determined whether his request 
for credit should be allowed. 

IV 
Reveasep Time For Reicious TEACHING 

Religious instruction on a released-time basis has been a topic of considerable 
recent litigation. Before the well-known McCollum case*’ reached the Supreme 
Court of the United States, cases had appeared in New York, Illinois, and California. 

The Stein case*® was governed by constitutional provisions forbidding a school 
district to use its property or credit to help maintain any school “wholly or in part 
under the control or direction of any religious denomination, or in which any de- 
nominational tenet or doctrine is taught,” and by a statute providing that pupils 
“shall regularly attend upon instruction for the entire time during which the 
schools . . . are in session.” Upon parental consent indicated on cards, pupils were 


being excused 45 minutes a week for religious instruction in churches. Card stock 
was supplied by religious groups, but using school property and time in printing 
cards violated the constitution, said the court, as did diverting teachers from regular 
duties to check registrations, attendance, and other items. 

Excusing pupils from compulsory school time to receive religious instruction 
also violated the statute. The statute prescribed the instruction for pupil schools, 
said the court, and religion is not part of it. The court added: 


Consequently it would be unlawful and unauthorized for a board of education to 
substitute religious instruction in the school in place of the instruction required. To 
permit the pupils to leave the school during school hours for religious instruction would 
accomplish the same purpose, and would in effect substitute religious instruction for the 
instruction required by law. 


The court further noted: “Religious instruction belongs to the parents of the 
children and the churches and religious organizations of the country. It should be 
given outside of the public schools and outside of school hours.” 

Two years later the Lewis case*® came before a higher New York court—with 

** Kussin v. Board of Education of the City of New York, 278 App. Div. 50, 103 N.Y.S.2d 409 
(1st Dep’t 1951). 

*7 Illinois ex rel. McCollum v. Board of Education of School District No. 71, 333 U.S. 203 (1948). 

** Stein v. Brown, 125 Misc. 692, 695, 697, 211 N.Y.S. 822, 826, 827-828 (Sup. Ct. 1925). 

®° People ex rel. Lewis v. Graves, 245 N.Y. 195, 198, 156 N.E. 663, 664 (1927), rehearing denied, 
245 N.Y. 620, 157 N.E. 882 (1927). 
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similar facts, but with a quite different judicial ruling. Children were dismissed 30 
minutes a week for religious instruction at places designated by parents. A statute 
permitted children, otherwise in regular attendance, to be excused 30 minutes a week 
for outside instruction in music or dancing without violating attendance laws. 
“Neither the Constitution nor the law discriminates against religion” the court ob- 
served, and added that the Commissioner of Education “may make proper regula- 
tions to restrict the local authorities when the administration of the plan of week-day 
instruction in religion or any plan of outside instruction in lay subjects in his judg- 
ment interferes unduly with the regular work of the school.” The court held that 
the “released-time” practice constituted no “infringement of constitutional right or 
abuse of statutory requirement.” 

In the Latimer case,*° public school personnel issued instructions, kept records, 
and conferred with churches on the program. Postage, telephone service, and ad- 
ministrative space were furnished by public schools. The constitution provided that 
no one shall be “required to attend or support any ministry or place of worship” 
and forbade legal preference for any denomination. The court said the facts and 
constitutional provisions were so much like those in the Lewis case that the Lewis 
opinion “must be held at least persuasive authority.” The Latimer opinion held 
that the cooperation between public and church schools was too slight for it to be 
said that public funds were used to support religious activity, and that board authori- 
zation of the practice did no violence to the compulsory attendance law—the ar- 
rangement was reasonable and practical. 

The next year the Gordon case** arose under a California statute providing that 
“pupils, with the written consent of their parents, may be excused from schools to 
participate in religious exercises or . . . instruction”; and under a constitution for- 
bidding the use of public funds for supporting sectarian schools, teaching sectarian 
doctrine in public schools, or granting aid to sects or churches. Literature and 
cards describing the program were prepared and mailed at district expense to parents 
to help them indicate their desires concerning religious instruction. Pupils were 
transported to places of religious instruction at non-school expense, public school 
personnel were not in charge of pupils while “released,” and the absence was not 
counted in computing attendance for allocating state and county school funds. Non- 
participating children remained in the school building to do such work as their 
teachers saw fit. The released-time practice was upheld, citing the New York and 
Illinois precedents. 

The basic variants between the McCollum case and the Latimer and Gordon 
cases were that in the McCollum case religious instruction was given by church 
teachers in public school classrooms; these teachers were approved and supervised 
by the school superintendent; released pupils were required to attend religious classes, 


“People ex rel. Latimer v. Board of Education of City of Chicago, 394 Ill. 228, 232, 68 N.E.2d 


305, 309 (1946). 
“Gordon vy. Board of Education of City of Los Angeles, 78 Cal.App.2d 464, 465, 178 P.ad 488 
(1947). 
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with attendance reported to secular teachers; and non-participating pupils were 
required to leave their regular classrooms during the released time and pursue 
their secular studies elsewhere in the building. A Council on Religious Education 
made the arrangements. The United States Supreme Court majority held:** 


The foregoing facts . . . show the use of tax-supported property for religious instruction 
and the close cooperation between the school authorities and the religious council in pro- 
moting religious education. The operation of the State’s compulsory education system 
thus assists and is integrated with the program of religious instruction carried on by 
separate religious sects. Pupils compelled by law to go to school for secular education are 
released in part from their legal duty upon the condition that they attend the religious 
classes. This is beyond all question a utilization of the tax-established and tax-supported 
public school system to aid religious groups to spread their faith. And it falls squarely 
under the ban of the First Amendment... . 


The Court noted** that both majority and minority opinions in the recent 
Everson case** had agreed that the Constitution provided for a “wall of separation 
between Church and State” and disagreed only on whether the facts involved justified 
applying the First Amendment. To hold, said the Court, that a state cannot use its 
public school system to aid any or all sects is not to hold that government is hostile 
toward religion. 

Following the McCollum decision, an abortive case arose in New York.*° The 
Commissioner of Education adopted regulations governing released time for in- 
struction by “duly constituted religious bodies’—upon request by parents, given 
outside public school premises, with school officials maintaining attendance records 
for the religious classes. The court said that plaintiff “alleges no facts descriptive 
of the manner in which the released time programs . . . operate,” and “It must be 
concluded . . . that his contention . . . is that ‘Released Time’ is per se unconstitu- 
tional” under the McCollum decision. The court pointed to Justice Frankfurter’s 
statement in that case, concurred in by four other justices, indicating that some 
released-time programs “may be found unexceptional.”** If released time is constitu- 
tional under some conditions, reasoned the state court, the New York program can 
be condemned only upon the finding that it aided religion. The state court upheld 
the programs, reasoning that the grounds for attack were speculative and uncertain. 

In 1952 the Zorach case*’ reached the Supreme Court of the United States. The 
regulations were the same as those indicated in the Lewis case. All religious instruc- 
tion was at religious centers; religious organizations assumed responsibility for at- 
tendance upon such instruction; all costs were paid by religious organizations; 
churches reported to schools weekly on pupils released but not attending; and there 
was no announcement in public schools concerning the program. Pupils not released 
stayed in their classrooms. 


*? 333 U.S. at 209-210. id. at 2%. 

** Everson v. Board of Education of Ewing Township, 330 U.S. 1 (1947). 

“* Lewis v. Spaulding, 193 Misc. 66, 70, 85 N.Y.S.2d 682, 686 (Sup. Ct. 1948). 

*° 333 U.S. at 231. 

“*Zorach v. Clauson, 343 U.S. 306, 311, 313, 314 (1952), affirming 303 N.Y. 161, 100 N.E.2d 
463 (1951), affirming 278 App. Div. 573, 102 N.Y.S.2d 27 (2d Dep’t 1951), affirming 198 Misc. 631, 
99 N.Y.S.2d 339 (Sup. Ct. 1950). 
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Accepting the McCollum logic, it was alleged that the weight of the public 
school system was behind the program, that public school teachers policed it, that 
the regular school program ceased while religious instruction was being given, and 
that without the public school as a crutch the program would be ineffective. In up- 
holding the program, the majority of the Supreme Court said: 

It takes obtuse reasoning to inject any issue of the “free exercise” of religion into the 
present case. No one is forced to go to the religious classroom and no religious exercise 
or instruction is brought to the classrooms of the public schools. A student need not take 
religious instruction. He is left to his own desires as to the manner or time of his re- 
ligious devotions, if any. 


The majority found “no evidence in the record” that the state school system 
coerced anybody into religious classes, but stated that “If in fact coercion were used 
... a wholly different case would be presented.” The majority added that the First 
Amendment did not require separation of church and state in all respects: if so, 
there could be no police or fire protection for church property or members attending 
services; neither could there be prayers in legislative halls, appeals to the Almighty 
in messages of the Chief Executive, proclamations making Thanksgiving Day a 
holiday, or “so help me God” in courtroom oaths; and a “fastidious atheist or 
agnostic” could raise other objections. “We would have to press the concept of 
separation of Church and State to these extremes to condemn the present law on 
constitutional grounds,” said the Court, adding further: 


We are a religious people whose institutions presuppose a Supreme Being. We 
guarantee the freedom to worship as one chooses... . When the state . . . cooperates 
with religious authorities by adjusting the schedule of public events to sectarian needs, 
it follows the best of our traditions. For it then respects the religious nature of our 
people and accommodates the public service to their spiritual needs. To hold that it may 
not would be to find in the Constitution a requirement that the government show a callous 
indifference to religious groups. That would be preferring those who believe in no 
religion over whose who do believe. ... It [the state] may not coerce anyone to attend 
church, to observe a religious holiday, or to take religious instruction. But it can close 
its doors or suspend its operations as to those who want to repair to their religious sanctu- 
ary for worship or instruction. 


Justices Black, Frankfurter, and Jackson did not think it took “obtuse reasoning” 
to inject the “free exercise of religion” issue into the case. Each wrote a dissent— 
all three maintaining that the majority overlooked or minimized the main issue: 
using compulsory attendance machinery to recruit pupils for religious instruction. 
At one point Black said:** 

Here the sole question is whether New York can use its compulsory education laws 
to help religious sects get attendants presumably too unenthusiastic to go unless moved to 
do so by the pressure of this state machinery. That this is the plan, purpose, design and 


consequences of the New York program cannot be denied. The state thus makes religious 
sects beneficiaries of its power to compel children to attend secular schools... . New York 


** 343 U.S. at 318. 
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is manipulating its compulsory education laws to help religious sects get pupils. This is 
not separation but combination of church and state. 


At another point he added :** 


Before today, our judicial opinions have refrained from drawing invidious distinctions 
between those who believe in no religion and those who do believe. The First Amend- 
ment has lost much if the religious follower and the atheist are no longer to be judicially 
regarded as entitled to equal justice under law. 


Justice Frankfurter said appellants should have been allowed to show coercion— 
such a showing was ruled out by the lower court as irrelevant, and the point ignored 
by the Supreme Court because the record showed “no evidence of coercion.” He 
also noted: 


The unwillingness of the promoters of this movement to dispense with such use of the 
public schools betrays a surprising want of confidence in the inherent power of the various 
faiths to draw children to outside sectarian classes—an attitude that hardly reflects the 
faith of the greatest religious spirits. 


Justice Jackson sensed two essentials in the plan: the state compels pupils to 
yield a large amount of time for secular education, then releases part of it if they 
take religious instruction. Jackson said that if the school day was too long, it could 
be shortened for all pupils—with those desiring religious instruction going where 
they could get it, and others going elsewhere. Under such freedom, however, the 
truant officer would not bring pupils to religious classes. Jackson further noted:** 

The same epithetical jurisprudence used by the Court today to beat down those who 
oppose pressuring children into some religion can devise as good epithets tomorrow 
against those who object to pressuring them into a favored religion. And, after all, if 
we concede to the State power and wisdom to single out “duly constituted religious” 
bodies as exclusive alternatives for compulsory secular education, it would be logical to 
also uphold the power and wisdom to choose the true faith among those “duly consti- 
tuted.” We start down a rough road when we begin to mix compulsory public education 
with compulsory godliness, 

V 


Pustic Funps For Parocu1aL ScHooLs 


Several cases have involved the use of public funds for religious groups—more 
directly than cases heretofore reviewed. 


A. Transportation of Pupils to Parochial Schools 
In 1943 the author included cases on this subject, which\had come before the 
nation’s higher state and federal courts up to that time, in an analysis of decisions 
on transportation issues in general.5? More cases on the subject have arisen since 
that time than can be appropriately considered here. 


*° 343 U.S. at 320. 5° 343 U.S. at 323. 

51 343 U.S. at 325. 

5? Law anp LiasiLity IN PupiL TRANSPORTATION 34-45 (University of Chicago Press, 1943). 
5° See Bolmeier, Legal Issues in Pupil Transportation, supra, pp. 45-59. 
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B. Free Textbooks for Parochial School Pupils 


It is nearly a quarter century since Chief Justice Hughes spoke for the Supreme 
Court of the United States, defending the “child benefit” theory in upholding a 
Louisiana practice of supplying textbooks at public expense to pupils in parochial 
schools.°* However, our state constitutions and statutes vary considerably in pro- 
visions governing the selection and distribution of such books and instructional 
materials.”° 

In 1922 a special statute authorized Ogdenburg, New York, upon proper vote, 
to furnish “free textbooks and ordinary school supplies for the use of the pupils of 
the school district of said city,” and provided that these materials “shall remain 
the property of the board of education.”** The controversy related to supplying 
books to Catholic parochial schools. 

The court said that the schools covered by the act “are the public schools of the 
district under the control of the board of education”—regardless of what other 
schools might exist within the territorial limits of the district. The court added: 


. .. there is nothing which implies that the books and supplies are to be furnished to the 
pupils as distinguished from the school. . . . The school is not the building and its 
equipment. ... It is the institution, and the teachers and scholars together, that make it 
up. The pupils are a part of the school. ... It seems to us to be giving a strained and 
unusual meaning to words if we hold that the books and the ordinary school supplies, 
when furnished for the use of pupils, is a furnishing to the pupils, and not a furnishing 
in aid or maintenance of a school of learning. It seems very plain that such furnishing 
is at least indirectly in aid of the institution, and that, if not in actual violation of the 
words, it is in violation of the true intent and meaning, of the Constitution, and in con- 
sequence equally unconstitutional. 


Under a slightly different legal framework, the Supreme Court of Louisiana® 
in 1929 reached an essentially opposite conclusion. The state constitution assured 
freedom of worship; prohibited using public money to support a church, religious 
denomination, priest, minister, or teacher of religion; forbade devoting public funds 
to a private or sectarian school; and prohibited lending public “things of value” to 
any person or corporation. A statute authorized tax funds for “supplying school 
books to the school children of the State,” “free of cost to such children.” Books 
were being supplied to children in parochial schools, and it was contended that to 
do so was using public funds to support sectarian schools. In upholding the practice, 
the court said—in a 4-to-3 decision: 

In our opinion . . . these acts violate none of the foregoing constitutional provisions. 


One may scan the acts in vain to ascertain where any money is appropriated for the 
purchase of school books for the use of any church, private, sectarian, or even public 


°* Cochran v. Louisiana State Board of Education, 281 U.S. 370 (1930). 

°° See Bolmeier; What the Courts Say About Church and Public School Relationships, in Lee O. 
GarBerR, THE YEARBOOK OF ScHoot Law, 1953, 88-91. 

*® Smith v. Donahue, 202 App. Div. 656, 662, 663, 664, 195 N.Y.S. 715, 720, 721, 722 (3d Dep't 
1922). 

*7 Borden v. Louisiana State Board of Education, 168 La. 1005, 1019, 1022, 123 So. 655, 660-661 
(1929). La. Rev. Stat. §17:351-352 (1950). 
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school. The appropriations were made for the specific purpose of purchasing school 
books for the use of the school children of the state, free of cost to them. It was for their 
benefit and the resulting benefit to the state that the appropriations were made. True, 
these children attend some school, public or private, the latter, sectarian or non sectarian, 
and that the books are to be furnished them for their use, free of cost, whichever they 
attend. The schools, however, are not the beneficiaries of these appropriations. They 
obtain nothing from them, nor are they relieved of a single obligation, because of them. 
The school children and the state alone are the beneficiaries. 


The court noted that some of these schools teach religion, but that nothing in the 
act implied that any of the books concerned were religious books—they were the 
same books as were supplied to children attending public schools. The court added: 


While it is true that there is a lending here of things of value, belonging to the state, 
still this lending is not the lending prohibited by the Constitution. The lending there 
contemplated is a lending not connected with the reasonable exercise of the police power. 
Where the . . . lending . . . is necessary in the reasonable exercise of the police power .. . 
the Constitution was not intended to prevent the . . . lending. Were it otherwise, the 
state . . . could not furnish, for instance, vaccine for the prevention of an epidemic. . 
The furnishing of school books . . . tends directly to promote the education of the children 
... thereby improving morals of the children and promoting the general welfare and safety 
of the people, and hence comes within the police power. 


The next year another Louisiana case arose over the same issues,°* and reached 
the Supreme Court of the United States. The main contention on appeal did not 
seem to relate directly to the religious issue but to the matter of distributing books 


to pupils in private and parochial schools as taking property for a private use in 
violation of the Fourteenth Amendment. In upholding the practice, the Court 
quoted the above language from the Borden case, and then said: 


Viewing the statute as having the effect thus attributed to it, we cannot doubt that the 
taxing power of the state is exerted for a public purpose. The legislation does not 
segregate private schools, or their pupils, as its beneficiaries or attempt to interfere with 
any matters of exclusively private concern. Its interest is education, broadly; its method, 
comprehensive. Individual interests are aided only as the common interest is safeguarded. 


A 1941 Mississippi case®® involved a constitutional stipulation that “No religious 
... sect... shall ever control any part of the school or other educational funds . . . 
nor shall any funds be appropriated toward the support of any sectarian school. . . .” 
A special board was empowered by statute “to select, purchase, and distribute free 
textbooks by loaning same to the pupils,” and the statute specifically stated that the 
books were to be distributed to pupils in the free public elementary schools, “and 
all other elementary schools located in the state” which met standards set by the 
State Department of Education. 

Although Louisiana made no provision comparable to that in Mississippi con- 

°$ Cochran v. Louisiana State Board of Education, 281 U.S. 370, 375 (1930), affirming, 168 La. 
1030, 123 So. 664 (1929). 

5° Chance v. Mississippi State Textbook Rating and Purchasing Board, 100 Miss. 453, 462, 472, 200 
So. 706, 712 (1941). 











Reuicious Issues 157 


cerning “all other elementary schools,” the majority of the Mississippi court said, re- 
garding the Borden Louisiana case: “The constitution and statutory provisions are 
for all practical purposes identical with ours.” The Mississippi court followed the 
Borden decision and upheld the constitutionality of the Mississippi statutes. 

Two years later a case arose under a South Dakota statute® resembling that in 
the New York case (note 56, supra). The board of any independent district main- 
taining a four-year high school was authorized to “adopt and purchase all textbooks 
for any such independent district . . . and furnish the same to the pupils of such 
district free . . . such textbooks may be paid for from the school funds of such dis- 
trict.” Haas contended that “pupils of such district” meant all pupils residing in 
the district regardless of school attended, and demanded books for pupils of the 
Sacred Heart parochial school. 

The court said that the quoted section must be interpreted with other parts 
of the statutes on public schools, and so interpreted “district” meant school district 
and not a general region or territory. The court noted that if “school corporation” 
is substituted for “district,” and the phrase becomes “pupils of such school corpora- 
tion,” any geographical confusion is clarified; and, further, that the statute referred 
to the Board of Education “of any independent district maintaining a four-year high 
school.” The statute did not “empower or require public school corporations to 
furnish text-books either to pupils of private, sectarian, or parochial schools or to any 
other person not actually enrolled in and in attendance upon some school maintained 
as a part of the public school system of this state.” 


C. License-free Bus for Church School 


A Church of the Nazarene in Ohio conducted weekly Sunday school, other 
functions during the week, and a summer vacation Bible school. It operated a 
motor bus “solely to transport school children to and from Sunday school, school 
functions and the vacation Bible school,” and sought to compel the state registrar of 
motor vehicles to issue a license without cost. 

The statute exempted school buses from the license tax, and defined school bus to 
mean “any vehicle, however owned, used exclusively to transport school children, 
either to and/or from school, or to.and/or from any school function, having a seat- 
ing capacity of more than five persons exclusive of the driver.” The court said 
“school” when standing alone means “an institution conducting a course of general 
education and mental training similar to that offered to children by a public educa- 
tional system,” whereas “Sunday school” and “Bible school” applied to places of 
religious instruction operated by churches. Mandamus to issue the license plates 
free was denied. 


*° Haas vy. Independent School District, 69 S.D. 303, 307, 310, 9 N.W.2d 707, 710 (1943). See 
S.D. Cope §15.1706 (1939). 

*. State v. Fogo, 150 Ohio St. 45, 46-47, 79 N.E.2d 546, 547 (1948), affirming 79 N.E.2d 914 
(1948). See Onto Gen. Cope §6295-1 (1945). 
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Taxinc Over sy CuHurcHes oF Pusiic ScHoots AND REvENUEs™” 


Sometimes relationships between churches and public schools practically amount 
to churches taking over public schools and revenues. Two such cases arose in 
Missouri—twelve years apart. 

The 1953 decision™ concerned practices in Krakow, Gildehaus and Ziegenmeyer 
primary schools, operated by Reorganized School District 8. Until 1931 these schools 
were operated as parochial schools. Thereafter certain parochial school buildings were 
used, although legal title to the buildings remained in the Archbishop of St. Louis 
—held for the Catholic church. Districts paid no rent at Krakow and Gildehaus, 
but $150.00 per year at Zeigenmeyer. Since 1931 nuns from the Poor School Sisters 
of Notre Dame taught at Krakow and nuns from the Sisters of the Adoration of 
the Most Precious Blood of O'Fallon taught at Gildehaus—with no lay teachers. 
Since Ziegenmeyer was a one-teacher school, and the religious order forbade a nun to 
live alone, this school was taught by a Catholic lay-woman. Nuns who taught at 
Krakow lived in the school building, about 150 yards from church. The Gildehaus 
school was on the same tract as the priest’s home, nuns’ house, and church. There 
were no religious symbols on or in the school buildings, except a cross on the 
Gildehaus school comparable to that on the nearby church. 

No religious books, pamphlets, or pictures were distributed at school, and in 
1931 religious instruction in classrooms was discontinued. However, the nuns always 
wore religious garb in classrooms, and pupils addressed them by religious rather 
than legal names. They taught for lower salaries than lay teachers of comparable 
qualifications, and most of their earnings went to the church. District 8 never re- 
fused to employ a nun assigned by the Mother Superior. Vows of the Notre Dame 
Sisters provided: “Every day teaching sisters are in duty bound to bring to the place 
appointed by the Superior any money they may have received... . The time of a 
sister belongs to the order.” Vows of the Precious Blood Sisters were comparable. 
Church law (Canon 499) stipulated: “All members of religious orders are subject 
to the Roman Pontiff as their supreme superior to whom they owe obedience, also 
by virtue of their vows of obedience.” 

Krakow and Gildehaus pupils regularly attended mass in adjoining churches at 
8:00 A.M., received religious instruction from 8:30 to 8:50, then returned to the 
school buildings. Nuns who taught in the schools also gave the religious instruction. 
. Non-Catholic children waited around the schoolhouse and grounds until 9:00. 
Catholic children from the nearby Rock Hill District, which maintained no school, 
were sent to District 8 with tuition paid by Rock Hill, whereas non-Catholic chil- 
dren from Rock Hill attended school elsewhere. Children of District 8 who objected 
to Krakow and Gildehaus practices were sent to schools elsewhere, with tuition paid 

** Certain cases on this subject were reviewed by the author earlier: see Community Uses oF Pusiic 
Scuoot Faciiities 67-71 (Columbia University, King’s Crown Press, 1951). 


** Berghorn v. Reorganized Schoo! District No. 8, 260 S.W.2d 573, 579, 583-584 (Mo. Sup. Ct. 
1953), rehearing or transfer to court en banc denied. 
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by the district. The same school buses and drivers brought children to school on 
school days and to church for religious training on Saturdays—with bus expenses 
apportioned between church and district. Among other facts considered by the 
court were canons stipulating that “Catholic children are to be educated in schools 
where not only nothing contrary to Catholic faith and morals is taught, but rather 
in schools where religion and moral training occupy first place,” and that “Catholic 
children shall not attend non-Catholic, indifferent schools that are mixed, that is to 
say, schools open to Catholic and non-Catholic alike,” without church permission. 

The practices were attacked as contrary to constitutional and statutory provisions 
for maintaining free public schools apart from sectarian influence and religious ac- 
tivity. 

The trial court found that the nuns 
by their oaths cease to exist as free citizens and as individual economic units, and during 
their service execute contracts, receive and pay out money in taxes only in a nominal 
perfunctory and formal sense, while in reality, acting as instruments and agents of their 
religious orders, engage in executing the policies of the Roman Catholic Church; that 
by the very nature of their obligations and of the control to which they submit themselves, 
the final and absolute control of the secular or sectarian existence and personal actions 
of the nuns . . . is vested in the Church authorities; that because of the character of their 
obligations said nuns are disqualified from teaching in any public school in the State 
of Missouri... . 


The trial court found that in case of conflict between church and school authorities 
the nuns would be obligated to obey orders from the church hierarchy. 


Regarding the Gildehaus and Krakow schools, the trial court found certain 
aspects of their operation “destroyed the free public character of said schools and 
rendered them ineligible for support from public funds or by public authority.” The 
trial court added: 


That the policy of the Roman Catholic Church to intermingle education and religious 
teachings in order to secure and strengthen the faith of its adherents and to secure in- 
doctrination of children in its religious principles is in direct conflict with the policy of 
the State of Missouri in the fields of public education and of the free public schools; that 
the educational policies of the State of Missouri, as expressed in its constitution and laws, 
and the educational policies of the Roman Catholic Church cannot be effectuated in any 
single school at the same time; that said policies are utterly inconsistent and mutually 
exclusive. 


The trial court restrained District 8 from using public money for joint operation 
of buses or for supporting the present Krakow and Gildehaus schools; from employ- 
ing any person wearing a garb prescribed by a religious order of the Catholic Church; 
and from conducting any school on church property unless “removed and separated” 
from premises on which church buildings, nuns’ homes, and priest’s homes are 
located and on premises which are validly leased and free from church control 
during the lease period. Rock Hill could not pay tuition for children attending 
Gildehaus and Krakow. 
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A division of the state supreme court affirmed the trial court on all these matters. 

In 1941 the St. Cecelia school at Meta in Missouri was being conducted in a 
building adjoining a Catholic Church.** There were two school rooms on the first 
floor, and one room plus a chapel on the second. The three rooms were rented by 
the school board. About ten years before the suit, the school adopted the state 
course of study and textbooks, and was thereafter supported by public funds. 
However, many parochial school features remained. The school was taught by 
Sisters of the Most Precious Blood—wearing religious garb while teaching, and paid 
by the board. Religious pictures and symbols hung in the schoolroom, with fonts 
of holy water by the door. An inferior school was maintained for Protestant chil- 
dren, with Catholic children ordered by the board to attend St. Cecelia. Regarding 
St. Cecelia’s program, the court said: 

We find the usual school day commencing with prayer in the morning. After prayer 
the pupils are marched, one room at a time, to the Catholic church next door for Holy 
Mass. After Mass the pupils are marched back to their school rooms where they receive 
religious instruction. In this they study the Catholic catechism and the child’s Catholic 
Bible. On one or two days of each week the parish priest gives religious instruction to 
the pupils in the mid-morning, either at the church or in the schoolhouse chapel. On 
Friday afternoons the pupils are again marched to the church for confession. In the 
quarterly “Teacher’s Report to the Parents” the subject “Religion” is included under 
“Branches Pursued” and a grade in this subject is given to each pupil. 


Harmony prevailed until the Meta district was consolidated with another district, 


whereupon conflict arose between two Catholic factions. 

The state constitution provided for freedom of worship, and forbade the use of 
public funds for any sectarian purpose or the support of any sectarian teacher. The 
court said that the fact that Mass was ordinarily before school hours and that non- 
Catholic children might be excused did not make the procedure lawful, particularly 
when all children arrive and leave on the same school buses. The court noted that 
since the statute gave school boards part of the earlier common-law rights of parents 
to control their children, it was necessary for boards to follow the statute in any 
conflict with parents over controlling children. The court added that the board could 
not 
enforce religious worship by children even in the faith of their parents. Furthermore, 
the segregation of the Catholic from the non-Catholic children and their mandatory at- 
tendance at one or the other of the two grade schools according to their religion, whether 
the schools be of equal or of unequal facilities, likewise constitutes a denial of complete 
religious freedom. 

In holding that St. Cecelia was a church school—in spite of nominal boaid 
supervision—and that the use of public funds to support it violated the constitution, 
the court said: 


If the management of this school were approved, we might next have some other 
church gaining control of a school board and have its pastor and teachers introduced to 
°* Harfst v. Hoegen, 349 Mo. 808, 811, 815, 817, 163 S.W.2d 609, 610, 613, 614 (1941). 
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teach its sectarian religion. Our schools would soon become the centers of local political 
battles which would be dangerous to the peace of society where there must be equal 
religious rights to all and special religious privileges to none. 


The extent, if any, to which the practices in the 1953 case were influenced by 
those noted in the 1941 case, is not indicated in the 1953 opinion—although the 194i 
case is cited. 

In 1945 an indecisive case arose in Connecticut.” Since 1879, New Haven had 
maintained a school in a Catholic orphanage. At the time of suit the city also 
maintained schools at another orphanage, a hospital, and a museum owned by Yale 
University. The Catholic building was shared by the school, a chapel, an office of 
priests, living quarters for nuns and priests, and living quarters for orphanage 
inmates who attended the school. Inmates prayed upon arising, and also before and 
after meals, and attended Mass on Sundays and religious holidays. Before the school 
session each day, inmates had religious instruction by a nun, but no such instruction 
during school sessions. The teaching staff consisted of two lay women and eight 
nuns—all certified public sch ol teachers appointed by the city school superintendent 
and paid from public funds. Textbooks, medical services, diplomas, course of study, 
and teacher retirement provisions were the same for this school as for other city 
schools. 

In holding that the school was a public school, the court said that the facts that 
all children were Catholic—when the school was “open” to non-Catholics—and that 
religious exercises were held in the schoolroom before the school session—when at- 
tendance at these exercises was not compulsory—did not make it a parochial school. 
As to whether wearing religious garb in classrooms constituted religious influence, 
the court said that the only conclusion to draw from the conflicting cases was that 
it was a matter for the trial court to decide. 

A dissent emphasized two points. It cited considerable authority that religious 
garb worn in classrooms was itself a religious influence—children learn by seeing 
as well as by hearing. It also noted that during the four years chiefly in controversy 
an average of 370 pupils attended the school, “every one of whom was a Catholic 
and an inmate of the orphanage.” Under these conditions, to say that the school 
“always has been open to any child living in the neighborhood regardless of religious 
faith,” as showing the nonsectarian character of the school, was “to substitute 
theory for reality.” 

A “wholesale” approach to the Missouri problem faced the Supreme Court of 
New Mexico” in 1951—involving 12 Catholic parochial schools, and 13 schools called 
“public” but run largely as if parochial. In schools of both groups nuns and brothers 
—called the “Religious”—were paid from public funds, wore religious garb while 
teaching, and gave religious instruction during school hours. ‘Textbooks and 
transportation, paid for from tax funds, were furnished for both groups. There was 

*® City of New Haven v. Town of Torrington, 132 Conn. 194, 43 A.2d 455 (1945). 


** 132 Conn. at 206, 43 A.2d at 460-461. 
°? Zellers v. Huff, 55 N.M. 501, 510, 511, 521, 526, 236 P.2d 949, 954, 955, 962, 965 (1951). 
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variation within the second group about using church-owned buildings, teaching 
prayers during school hours, distributing church literature in school, releasing pupils 
from school for Mass and confessionals, and having religious pictures in school- 
rooms. One county school board contracted with the Mother Superior of a Church 
Order to employ sisters for five years or more, “which contract was approved by 
the Archbishop of the Catholic Church in St. Louis, Missouri.” In at least one 
school of this group, church brothers refused to teach girl students—necessitating addi- 
tional teachers at public expense. Bus schedules were adjusted to provide for re- 
ligious instruction. Non-Catholic children were required to attend religious in- 
struction during inclement weather and to hear Catholic prayers at all times. The 
State Board of Education adopted a separate line of textbooks for the Catholic 
schools, but furnished them free to schools of both groups. The Religious who 
taught in “public” schools were assigned by heads of Church Orders and usually 
accepted by school boards without question. In only one instance within the second 
group did the board try to exercise its legal authority on the subject—requesting of 
the Mother Superior that the principal be not returned and that two Sisters sched- 
uled for transfer be retained. The Mother Superior said the charges against the 
principal were trivial, and she “would not have her Sisters shoved around.” The 
objectionable Sister was returned as principal and the other two were transferred. 

After summarizing facts from 2,200 pages of materials submitted, the court said: 
“In short, New Mexico had a Roman Catholic school system supported by public 
funds within its public school system.” 

The arrangement described came to a showdown in Dixon where Catholics and 
Protestants were about equal in number. Protestants objected to holding public 
school in Catholic church property where nuns taught both church and secular 
curriculums, but were told by the county board that there were no funds for a 
public school building. Protestants then donated mo.xey and labor to construct a 
building, gave it to the county, and requested that it be staffed by lay teachers. 
The request was denied, a Sister was made principal, and sectarian teaching con- 
tinued. A Protestant committee then went to the county board, demanding that 
sectarian teaching at Dixon be stopped. The county board said it had no jurisdiction 
and referred the committee to the State Board of Education. The state board said 
it had no written appeal and could no nothing. The committee offered to tender 
proof to support its protest, but the offer was summarily turned down—after ob- 
jection by an attorney who subsequently represented the Religious at the trial. After 
a “warm” meeting with the committee, the state board had a session with the 
Archbishop of Santa Fe. Thereupon the state board, “in an earnest effort to solve 
the community school problems of Dixon” recommended and insisted on the 
following plan: that the new Dixon school employ a lay principal and teachers 
and teach grades 1-6, that the public school taught by Catholic Sisters teach grades 
7-12, that buses bringing children to the Dixon school be scheduled to arrive in time 
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for schqol “but not necessarily earlier,” and that no religious instruction be given 


in either school on school days. 

The Archbishop sent a letter to all Religious teaching within the Archdiocese of 
Santa Fe, which read in part as follows: 

In view of the present agitation against Sisters in Public Schools and to avert grave 
future difficulties that could prove disastrous to the continuation of Sisters in public 
schools in the State of New Mexico, I request that no religious instructions be given in 
public school buildings by the teachers on school days. Catechism should be taught on 


Saturdays and Sundays. 
School buses bringing children to school will run on a schedule that will bring the 


children to school in time, but not necessarily earlier, and will leave immediately after 
school. 


Along with the foregoing letter, the Religious of Dixon received a special letter ad- 
vising the removal of religious emblems from public school rooms, forbidding re- 
ligious instruction and prayers on school days, and stating that if Sisters did not 
follow these orders their removal from the Dixon school would be effected. 

The court noted that in all cases except Dixon it was the Archbishop who stopped 
religious instruction by nuns and brothers in the public schools, not the State Board 
of Education which was legally bound to do so. The court also noted the Arch- 
bishop’s letter directing bus schedules as well as instruction. 

The state constitution provided for freedom of worship and forbade the state 
to show any religious preference. It also provided for “a uniform system of free 


public schools” open to all children, which schools should “forever remain under 
the exclusive control of the state,” and that no public funds should be used for any 
sectarian school and no pupil be required to attend religious service. 

Section 55-1102 of the New Mexico statutes® reads: 


No teacher shall use any sectarian or denominational books in the schools or teach 
sectarian doctrine in the schools, and any teacher violating the provisions of this section 
shall be immediately discharged, his certificate to teach school revoked, and be forever 
barred from receiving any school moneys and employment in the public schools in the 
state. Provided, that this section shall not be construed to interfere with the use of 
school buildings for other purposes authorized by the county board after school hours. 


The lower court, among other things, forever barred 139 Religious from receiving 
any school money or future employment in the public schools of New Mexico, and 
forbade public school officials to rent or otherwise acquire space for public school 
use in buildings over which they did not have absolute control. 

Before the case reached the state supreme court some ills were remedied, and the 
Religious urged that the basis of complaint was removed. That court recognized 
that the State Board of Education and the Archbishop had changed their policies, 
but said that in the absence of an official court declaration these policies might change 
back—and proceeded to a decision on the merits. 


®®N. M. Stat. ANN. §55-1102 (1941). N.M. Constr. Art. 12, §§1, 3, 9. 
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The court cited church canons and testimony of the Religious showing that these 
teachers were bound to obey their religious superiors, said that they were obeying 
church dictates in violating the constitution and statutes of New Mexico, and added: 
“The question is are they so bound in their consciences and by the laws of their 
church that they cannot serve as teachers in the public schools and perform their 
duties in accordance with the federal and our state constitutions.” The court also 
stated: “For the position or policy of the Roman Catholic Church as to schools, we 
have no better information than that given by Mr. Justice Jackson” in his dissent to 
the Everson decision.® Jackson said we know that these church schools “are 
parochial only in name—they, in fact, represent a world-wide and age-old policy of 
the Roman Catholic Church.” The New Mexico court then included Jackson’s quo- 
tation of canon law to the effect that Catholic children should be educated only in 
schools in which Catholic faith and morals are given first place, that children in every 
elementary school should be instructed in Christian doctrine, that high school stu- 
dents should acquire a deeper religious knowledge from priests who are. selected by 
the bishop, that religious teaching in any school should be subject to the authority and 
inspection of the church, and that local Ordinaries should have the right to approve 
books on Christian doctrine or to remove teachers and books. 

The New Mexico court held that membership in a religious order did not dis- 
qualify persons as public school teachers, and that payment of one’s salary into the 
church treasury did not constitute public support of a church. However, the wear- 


ing of religious garb and insignia while teaching in a public school constituted re- 
ligious influence and had to be stopped. Teaching of religious doctrine and dissemi- 
nation of religious literature in public schools also had to stop. 

When it was contended that the religious instruction was not given during the 
school day but either before or after regular school hours, and that the statute was 
penal and required strict construction, the court said: 


The practices prevailing in each of the schools where religion was taught were so 
uniform that we must conclude they were a part of a general plan and design to cir- 
cumvent the constitutional and statutory provisions prohibiting the teaching of sectarian 
religion in the public schools. The Religious are intelligent people and the course they 
pursued proves they were aware of the laws on the subjeet and the penalty. Neither are 
we impressed by the facts that county boards of education encouraged such practices 
and that members of the State Board of Education and other public officials charged with 
the enforcement of our laws ignored and even encouraged the violations. Nor does the 
fact that such violations have continued for a long period of time justify us in refusing 
to give effect to a statutory penalty passed-in aid of applicable constitutional provisions. 
Constitutional and statutory provisions are not amended or. repealed by the failure of 
officials to enforce them. . .. The Religious by their actions having made the thirty min- 
ute period a part of the regular school day and had the buses operate in cooperation with 
such plan, and, in addition, utilizing the compulsory school attendance law, cannot be 
heard to say they were holding such religious ‘classes only before or after school hours. 


°* Everson v. Board of Education, 330 U.S. 1, 22-23 (1947). 
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The penalty stipulated in Section 55-1102 was not void because of vagueness; nor 
did the discharge of these teachers through court action deprive them of tenure rights 
concerning notice, hearing on written charges, right of appeal, or salary pending a 
hearing. 

The court concluded that furnishing an indoctrination set of textbooks for tax 
supported schools violated a constitutional provision for public schools which are 
free from sectarian control; furnishing free textbooks of any kind to pupils in no- 
tax supported schools violated provisions forbidding school districts to make dona- 
tions to persons or corporations; and furnishing free transportation to pupils of 
parochial schools violated provisions that no funds appropriated, levied, or collected 
for educational purposes shall be used to support a sectarian school, and provisions 
that no teacher or pupil shall be required to attend religious service. 

The court found the evidence against 8 of the 139 Religious insufficient for 
conviction. In these doubtful cases the teaching licenses were not revoked and the 
persons were not forbidden forever to be again employed to teach in the public 
schools of New Mexico. The constitutionality of Section 55-1102 was not questioned. 


Vil 


CoNncLUSIONS 


Certain concluding observations seem justified. 
A. Legal controversies on religious issues in public schools are not confined to any 


denominational group, but have concerned several Christian sects as well as non- 
Christians. Some sects have been involved more often than others. For example, 
flag saluting has usually involved Jehovah’s Witnesses, but distribution of religious 
literature through public schools has involved different sects—as have “released-time” 
programs. Disputes over wearing religious garb in classrooms have usually in- 
volved Catholics. 

B. For many Americans, sectarianism implies different Christian groups. Some- 
times Jews are included. As our nation assumes more leadership in international 
politics and culture, our thinking on religious matters should consider various non- 
Christian groups. 

C. Certain areas of adjudication seem helpful in observing the judicial process. 
For example, some “released time” opinions talk about who printed the cards signed 
by parents, time spent by public school teachers in registering students for religious 
classes, and other trivia—as if straining at a gnat for thoroughness. But it was not 
until the McCollum case (supra note 37) reached the Supreme Court of the United 
States that significant attention was given to using compulsory attendance machinery 
to secure pupils for religious classes—the most basic issue involved in these cases. 
Thereafter the majority in the Zorach case (supra note 47) essentially by-passed the 
issue—although the dissenters placed it in perspective. It now looks as if another 
decision is needed, focusing on compulsory-attendance machinery. The “released- 
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time” cases show how long our higher courts sometimes wander around before 
getting down to fundamentals. 

D. The Berghorn and Harfst (supra notes 63 and 64) cases suggest possibilities 
whereby an extensive and well-organized religious body might, for its private benefit, 
drain the public treasury through the public school system. The basic facts were 
much the same in both cases, concerning prayers, Mass, use of church property, 
teaching by sisters of the “Most Precious Blood,” wearing religious garb in the class- 
room, allocating Catholic and non-Catholic children to different schools, and other 
items. Several practices which the state supreme court in 1941 said must be stopped 
in Meta (Harfst case), came before the court in 1953 as practices in Krakow and 
Gildehaus (Berghorn case). To assume that members of the “Most Precious Blood” 
group in one community in 1953 knew ncthing about the experience of the “Most 
Precious Blood” group in the other community in 1941, tvio Missouri cormmunities 
both organized from the churcis standpoint under the Archdiocese of St. Louis 
and lying about 80 miles apart by highway or by railroad, would be to attribute low 
intelligence or organizational anarchy to the groups concerned. The case materials 
do not indicate that such characteristics should be so attributed. 

E. For several reasons the Zellers case (supra note 67) from New Mexico de- 
serves mention—-the large number of parochial as well as “pseudo-public” schools 
involved, the scope of controls and activities taken over by the church in practices 
which violated constitutional and statutory provisions regarding public schools, the 
extent to which duly chosen public officials neglected and refused to perform their 
legal duties, the uniformity of practice among the different communities concerned 
—suggesting an over-all plan and supervision—the role of the Archbishop of St. 
Louis—reminiscent of the Missouri situation—and the existence of penal provisions 
in the statute intended to discourage violations. Whether the Zellers case represents 
an organized effort by a church to see how far it could invade and take over the 
public school system before somebody called a halt, as the court implied, may be 
decided by the reader from the evidence. However, one court statement is sig- 
nificant: “In short, New Mexico had a Roman Catholic school system supported by 
public funds within its public school system.” 

F, These Missouri and New Mexico cases make it clear that if constitutional and 
statutory provisions are to be effective in keeping sectarianism out of public schools 
and preventing the use of public funds for religious purposes, those provisions must 
include penalties for offenders—not merely authority to stop the practice in the 
instance that is before the court. If court authority is limited to stopping practices 
in particular suits, the courts could be kept busy with case after case of essentially 
the same type—as an organized group shifts from one separate and somewhat isolated 
school corporation to another, in its versatile and mobile attack on the public schools. 
This could resemble trying to head off communism, wherever it might choose to 


strike. 
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The New Mexico statute included limited penal provisions—and some 131 re- 
ligious sisters and brothers were forever barred from receiving public school money 
or from future employment in the state’s public schools. However, no penalty was 
provided, regarding persons or property, for the architects of the over-all plan to 
which the court referred—or for the organization to which these dedicated brothers 
and sisters owed their highest allegiance, and whose objectives they were pursuing 
as they violated the state’s constitution and statutes. In this as in other aspects of 
social regulation and adjudication, the tools which are used on a particular job 
may have less long range importance than the planners and tool designers. 

A note should be added on the 131 Religious who were barred so far as New 
Mexico is concerned. This would not prevent a nation-wide church organization 
from transferring them elsewhere—as a body or in small units, somewhat as he 
army might transfer a company of infantry from place to place—as a body or in 
smaller units. In new communities the members of the religious groups could in- 
corporate the results of earlier experience. Federal regulations prohibit the transfer 
of some types of persons across state lines, but certainly the American people have 
not thought of any such /egulation concerning school teachers or members of re- 
ligious orders. The New Mexico case is another instance of the importance in the 
American conception of democracy of alertness and moral integrity on the part of 
officials in local units of government. 

G. Retirement credit for teaching in parochial schools is a recent area of dis- 
pute. With a shortage of qualified teachers, boards may show little concern for 
retirement commitments. If public schools allow generous credit to teachers trans- 
ferring from parochial schools, the public schools could “inherit” a substantial re- 
tirement burden through the transfer of old teachers who are in pre-retirement status. 
This prospect would be affected by the number and size of local parochial schools, 
and by the personnel policies of both public and parochial schools. 

H. It is sometimes stated that although a court permitted a particular “religious” 
activity in a certain case, the principle of “separation of church and state” was un- 
impeachably maintained. Such statements of abstraction can soothe audiences into 
accepting theory for reality—witness the use of democratic terminology and concepts 
by Hitler, Stalin, and Franco, as they progressively undermined and eliminated any 
democratic practices which their peoples inherited from earlier regimes. It is basic 
to remember that general principles have reality only in specific applications. There 
might be theoretical agreement on a “wall of separation” but dispute on what the 
wall separates. It is strictly fiction to assume that a country can hold a general 
principle intact on one hand, and permit local practices which erode it on the other. 

I. It has been urged that aiding all religious groups is not showing favoritism to 
any one group. As Justice Jackson noted in his Zorach dissent (supra note 51), 
aiding all such groups is favoring religious over non-religious groups—partly by 
tending to force everybody into some religious camp—whereas the Federal Consti- 
tution prescribes that in law all groups be treated equally. Moreover “aiding all re- 
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ligious groups” is really aiding primarily the strongest among them. Justice Frank- 
furter noted in the McCollum case" that there probably were sects in the com- 
munity concerned which were not strong enough to provide special religious in- 
struction for their children on a “released-time” basis. Released time “disfavors” 
these children. Furthermore, the only denominations which profit from transport- 
ing children to parochial schools at public expense are those which are strong enough 
to maintain numerous parochial schools. Much the same applies to free textbooks. 
“Where there is true religious faith, that which should be rendered unto God ought 
not need to be designated and collected by Caesar.” 


7° 333 U.S. at 212-232. 











SEGREGATION BY RACE IN PUBLIC SCHOOLS 
RETROSPECT AND PROSPECT 
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I 


The problem of this paper has many aspects. A sociologist might consider it as 
a study of changing attitudes of large groups of people, varying in time and place. 
A practical politician who thought of it in much the same way would certainly 
describe it in different words. A school administrator might treat it as a study of 
efficient pedagogy. The American lawyer, no matter whether he comes from a 
northern or southern state,’ is apt to consider it as a problem in federalism. He may 


* Professor of Law, Harvard Law School. 

“The South” is not an exact term. Harry S. AsHMore, in THE NEGRO AND THE SCHOOLS 13 note, 
(1954), includes in it 13 states—Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, 
North Carolina, Oklahoma, South Carolina, Tennessee, Texas, and Virginia. All these states require 
that Negroes and whites be educated separately. But so do (or did before the Supreme Court decisions 
of May, 1954) Delaware, Maryland, Missouri, and West Virginia. So did the District of Columbia. And 
in Arizona, Kansas, New Mexico, and Wyoming, segregated schooling was optional, though there is 
no record of its being practiced in Wyoming. The constitutional and statutory references covering all 
these 21 states, the District of Columbia, and Alaska, are given below in this note. 

In Florida, Kentucky, Oklahoma, and Tennessee schooling whites and Negroes together is expressly 
forbidden by statute even in private schools (Fia. Stat. ANN. §228.09 (1953); Ky. Rev. Stat. ANN. 
§158.020 (1953); OKLA. Star. tit. 70, §5-5; TENN. Cope ANN. §11395 (Williams 1934)). 

Some states make special provision for peoples other than Negroes and whites. Delaware directs 
the establishment of schools for “children of people called Moors or Indians” (Det. Cope ANN. tit. 14, 
§141(c) (1953)). Mississippi and North Carolina make separate provision for Indians (Miss. Cope 
ANN. §6632 (1942); N. C. Cope §115-2 (1943)). In New York, Indian children on reservations 
changed from separate schools to the general public school system in September, 1954. See N. Y. 
Times, Sept. 29, 1954, p. 1, col. 7. 

In Mississippi, “white” means “Caucasian”; “colored” means all other races (Gong Lum v. Rice, 
275 U. S. 78 (1927)). In Oklahoma, “colored children” means children of African descent. ‘White 
children” includes all others (Oxia. Const. Art. XIII §3). 

In Alaska, the legislature is empowered “to establish and maintain schools for white and colored 
children and children of mixed blood who lead a civilized life in said Territory. . . .” (AtasKa Comp. 
Laws ANN. §37-1-1 (1949)), but this appears to be construed not to provide for segregated schools (Jones 
v. Ellis, 8 Alaska 146, 147 (1929)). 

CONSTITUTIONAL AND STATUTORY REFERENCES 


Segregation Mandatory 
Alabama: Avasama Const. Art. XIV, §256. 
Axa. Cope tit. 52, §§93, 167 (1940). 
Arkansas: Ark Stat. ANNO. §80-509 (1947). 
Delaware: Dev. Constr. Art. 10, §2. 
Det. Cope ANN. tit. 14, §141 (1953). 
District of Columbia: D. C. Cope ANN. §§31-1110, 31-1111, 31-1113, 31-1011 (1951). 
Florida: Fira. Const. Art. 12, §12. 
Fra. Stat. ANN. §228.09 (1953). 
Georgia: Ga. Const. Art. VIII, §2-6401. 
Ga. Cope ANN. §§32-909, 32-937 (1952). 
Kentucky: Ky. Const. §187. 
Ky. Rev. Stat. ANN. §§158.020, 158.021, 158.025 (1953). 
Louisiana: La. Constr. Art. XII, §1. 
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ask how far the government of the United States will undertake to oblige the inhabi- 
tants of a minority of the states of the union to comply with what the constitutional 
organs of that government declare to be proper in public education, and what prac- 
tical means of enforcement and resistance the legal mechanisms of the nation and 
states provide. 

On May 17, 1954, the Supreme Court of the United States, deciding the sub- 
stantive issues in five notable cases,” indicated that hereafter the Federal Government 
would require of all public schools compliance with a new standard of equal treat- 
ment of pupils, regardless of race, a standard under which separate education of 
Negroes and whites is proscribed. This paper will treat of that decision, and some 
of its possible effects. 

A surprise awaiting one who first begins the study of racial segregation in public 
schools is the legal persistence of the practice in some Northern areas until com- 
paratively recent times. Charles Sumner’s eloquent but unsuccessful argument made 
a little over a century ago on behalf of Sarah Roberts, a Negro child, in her attempt 
to gain admission to a Boston school for white children, is an early landmark.* 
The segregation upheld in that case was eliminated by a Massachusetts statute in 
1855, but today’s Northerner is apt to learn with some amazement that the New 





Maryland: Mv. ANN. Cope Gen. Laws Art. 77, §§124, 207 (1951). 

Mississippi: Miss Const. Art. 8, §207. 

Miss. Cope ANN. §§6276, 6632, 6633 (1942). 

Missouri: Mo. Constr. Art. XI, §1(a). 

Mo. Rev. Star. §163.130 (1949). 
North Carolina: N. C. Constr. Art, 9, §2. 
N. C. Cope §115-2 (1943). 
Oklahoma: Oxra. Const. Art. 1, §5, Art. XIII, §3. 
Oxta. Srar. tit. 70, §§5-1, 5-5 (1951). 
Okla. Laws of 1949, p. 608, §1. 
South Carolina: S. C. Const. Art. 11, §7. 
S. C. Cope §21-751 (1952). 

Tennessee: TENN. Const. Art. 11, §12. 

Tenn. Cope ANN. §§2377, 2393.9 (Williams 1934). 

Texas: Tex. Consr. Art. 7, §7. 

Tex. Srat., Rev, Civ. Art. 2900 (1948). 

Virginia: Va. Const. Art. 9, §140. 

Va. Cope §29-221 (1950). 

West Virginia: W. Va. Const. Art. 12, §8. 

W. Va. Cope ANN. §§1775, 1894 (1949). 
Segregation Optional 

Arizona: Ariz. Cope ANN. §54-416 (Supp. 1952). 

Kansas: Kan. Gen. Stat. §§21-2424, 72-1724 (1949). 

New Mexico: N. M. Stat. ANN. §55-1201 (1941). 

Wyoming: Wyo. Const. Art. 7, §10. 

Wyo. Comp. Stat. ANN. §67-624 (1945). 

? Brown v. Board of Education of Topeka, Shawnee County, Kansas; Briggs v. Elliott; Davis v. County 
School Board of Prince Edward County, Virginia; Gebhart v. Belton; reported in 347 U.S. 483 (1954), 
arose respectively in Kansas, South Carolina, Virginia, and Delaware. Ail except the Delaware case 
originated in federal courts. In the Delaware case alone the plaintiff Negroes had prevailed in the 
lower court. 

The District of Columbia case is Bolling v. Sharpe, 347 U.S. 497 (1954). 

* Roberts v. Boston, 5 Cush. 198 (Mass. 1849); rule reversed by Mass. Acts 1855, c. 256. 
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York Court of Appeals upheld segregation in the Brooklyn public schools in 1900, 
and the Indiana Supreme Court reached the same result concerning Indianapolis 
schools in 1926. Less than three months after the decision of the New York case, 
its rule was reversed by a statute which provided® 


No person shall be refused admission into or be excluded from any public school in the 
state of New York on account of race or color. 


New York has gone farther than this prescription for public schools: it has im- 
posed its statutory policy against discrimination by race on at least some private 
schools. The statutes of a few other states contain somewhat similar provisions." 

The states of the nation could be divided into four classes, according to their 
treatment of Negroes or other racial groups in education. In 17 states and in the 
District of Columbia, prior to the seventeenth of May, 1954, segregation of Negro 
students from others in publicly maintained schools was mandatory by constitution 
or by statute. In 4 other states segregation was optional though not required. In 
the remaining 27 states, segregation in the public schools is prohibited, or there is no 
legislation on the subject. In a few of these states, segregation by race even in pri- 
vate institutions is prohibited.* In this federal republic of 48 states, then, the organic 
law of the whole is in process of enforcement against the inconsistent law of 21, and 
against whatever inconsistent federal statutes may apply to a federal area. The very 
bulk of the dissenting states makes this a particularly troublesome problem of nation- 
state relations. 


II 


The Fourteenth Amendment makes no mention of schools. Its general clauses 
which might bear on segregated state schooling are three: that which forbids the 
state to make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; that which forbids a state to deprive any person of life, 
liberty or property without due process of law; and that which forbids a state to deny 
to any person within its jurisdiction the equal protection of the laws. The phrase 


* People ex rel. Cisco v. School Board, 161 N.Y. 598, 56 N.E. 81 (1900). And see Greathouse v, 
Board of School Commissioners of Indianapolis, 198 Ind. 95, 151 N.E. 411 (1926); result reversed by 
Inv. ANN. Stat. §28-5160 (1953 Cum. Supp.). In Hillsboro, Ohio, parents of Negro children sought 
an injunction against racial segregation in public schools, in September 1954. See N.Y. Times, Sept. 
30, 1954, Pp. 32, col. 4. 

® N.Y. Laws of 1900, c. 492. 

° N.Y. Crvm Ricuts Law, §40. The institutions covered include “. . . public libraries, kindergartens, 
primary and secondary schools, high schools, academies, colleges and universities, extension courses, 
and all educational institutions under the supervision of the regents of the state of New York; and any 
such public library, kindergarten, primary and secondary school, academy, college, university, professional 
school, extension course, or other educational facility, supported in whole or in part by public funds or 
by contributions solicited from the general public. . . .” See McKaine v. Drake Business School, 107 
Misc. 241, 176 N.Y. Supp. 33 (Sup. Ct. 1919). 

™ New Jersey: NJ. Stat. ANN. §10:1-5 (1939). 

Pennsylvania: Pa. Stat. ANN. tit. 18, §4654 (1945). 

Washington: Wasu. Rev. Cope §9.91.010 (1953). 

Massachusetts: Mass. GEN. Laws c. 272, §92A (1953 Cum. Supp.). 
® See the summary and tabulation in notes 1 and 7, supra. 
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“privileges and immunities of citizens of the United States” was so narrowly con- 
strued in 1873 in the Slaughterhouse Cases® that it lost any meaning helpful in the 
school question. There remain therefore of the Fourteenth Amendment clauses only 
the two concerning due process and equal protection. Efforts to end segregation in 
the public schools of the states have turned on the equal protection clause which 
appears much more immediately relevant and less vague than “due process of law.” 

The history of segregation in public or publicly controlled institutions since the 
adoption of the Fourteenth Amendment has had three phases. In 1896 came a de- 
termination that equal protection was given by giving equal facilities, even if these 
facilities were prescribed separately for different racial groups.’® Relatively recently 
came multiple litigation in which the states, availing themselves of the privilege to 
furnish separate but equal facilities, found the equality in fact of these facilities sub- 
ject to determination by the federal courts.’ The third stage began with the de- 
cisions of May 17, 1954, which held segregation in public schools a denial of the 
equal protection of the laws by states, without regard to equality in the separate 
facilities; and found segregation a denial of due process by the United States in the 
District of Columbia. This third stage will apparently continue as long as the 
federal courts are called on to decide whether the allotment of pupils to public 
schools is in fact made for reasons other than race. 

“Equal but separate” had its Supreme Court origin in 1896 in Plessy v. Ferguson 
(supra note 10) although there had been antecedent decisions in state courts, and fed- 
eral legislation in the District of Columbia had indicated that the Congress (if it 
thought of the matter) did not deem separate schools for Negroes inconsistent with 
any constitutional provision. Plessy’s case arose out of an intrastate railroad journey in 
Louisiana. Plessy, one-eighth Negro, was convicted in a Louisiana state court for 
the statutory offense of riding in a coach reserved for whites. When he brought 
his case to the Supreme Court of the United States, that Court held that so long as 
Louisiana by statute required that facilities afforded Negroes be equal to those pro- 
vided for whites, compulsory separation was no violation of the Fourteenth Amend- 
ment. The Court’s opinion was not unanimous. Associate Justice Harlan, dissenting, 
spoke not only of the Fourteenth Amendment but of the Thirteenth, reasoning that 
when the Constitution was amended to forbid slavery, the amenders intended to 
eliminate all that went with slavery, and that legal segregation of the one-time slave 
race was a relic of its servile status.’* 


°16 Wall. 36 (U.S. 1873). 

*° Plessy v. Ferguson, 163 U.S. 537 (1896). 

Corbin vy. County School Board, Pulaski County, Va., 177 F.2d 924 (4th Cir. 1949); Carter v. 
School Board of Arlington County, Va., 182 F.2d 531 (4th Cir. 1950); Brown v. Ramsay, 185 F.2d 225 
(8th Cir. 1950) (Ark.); Winborne v. Taylor, 195 F.2d 649 (4th Cir. 1952) (N.C.); McSwain v. County 
Board of Education, 104 F. Supp. 861 (E.D. Tenn. 1952); Wichita Falls Junior College District v. Battle, 
204 F.2d 632 (sth Cir. 1953) (Tex.). See Robert A. Leflar and Wylie H. Davis, Segregation in the 
Public Schools—1953, 67 Harv. L. Rev. 377, 392 et seq. (1954) for other examples. 

12163 U.S. 537 (1896). In his opinion in Brown v. Board of Education of Topeka, 347 U.S. 843 
(1954), Mr. Chief Justice Warren stated that the doctrine of “separate but equal,” enunciated in Plessy, 
had since then come before the Supreme Court in only six education cases. The first of these was Cum- 
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In 1927 the Supreme Court applied the principle of “equal but separate” to 
public schools."* The Mississippi Constitution of 1890 provided in Section 207: 


Separate schools shall be maintained for children of the white and colored races. 


Martha Lum, a nine-year old child of Chinese descent, born in the United States, 
was excluded from’ a Mississippi school for white children on the ground that she 
was not a member of the white race. Her father Gong Lum, and a “next friend” 
obtained a mandamus order in a lower Mississippi court to compel the school authori- 
ties to admit Martha to the white school. But the Supreme Court of Mississippi re- 
versed this decision, and the Supreme Court of the United States, in an opinion by 
Mr. Chief Justice Taft, unanimously affirmed the judgment of the Supreme Court 
of Mississippi, citing Roberts v. Boston (supra note 3), Plessy v. Ferguson, and the 
statutes passed by the Congress concerning segregated schools in the District of 
Columbia. 

During the next seventeen years the Supreme Court and the lower federal courts, 
accepting “equal but separate,” were required in a number of cases to decide whether 
or not equality actually existed in public educational facilities. The cases which 
reached the Supreme Court all involved university study. That equality in fact 
was a condition of permissible separateness appeared in 1938, when Missouri failed 
in an effort to demonstrate equal treatment of Negro law students by offering them 
tuition scholarships to study in other states.’* The state maintained a school of law, 
to which only white students were admitted. One Lloyd Gaines, unsuccessful in 
obtaining a writ of mandamus from the Missouri state courts against the officers, 
regents, Registrar, and Curators of the University of Missouri to compel his ad- 
mission to the white law school, obtained a reversal in the Supreme Court of the 
United States. That Court thus eliminated the possibility that any state could 
escape the expense of maintaining duplicate facilities for Negroes by offering, to the 
occasional Negro candidate who might wish to accept, tuition at out-of-state insti- 
tutions. 

In 1950 the Supreme Court decided two more significant cases concerning higher 
education. One of these, involving the comparative merits of Negro and white law 





ming v. County Board of Education, 175 U.S. 528 (1899), in which colored citizens of Georgia failed in 
an action to enjoin the Board of Education of Richmond County from maintaining a high school for 
white children without also maintaining one for colored pupils. The opinion was written for a unanimous 
court by Mr. Justice Harlan, who had dissented in Plessy. He pointed out that the relief asked was an 
injunction that would have either impaired the efficiency of the white high school or compelled its 
closing, thus taking away education from white without giving it to colored children; and that if in some 
appropriate proceeding for the purpose, the plaintiffs had sought to compel the Board of Education to 
establish a high school for colored children, and if it appeared that the Board’s refusal to maintain such 
a school was an abuse of discretion, different questions might have arisen. Mr. Justice Harlan seems 
to suggest that Cumming goes off on the wrong choice of remedy, and that “equal but separate” is only 
remotely involved. The second and third of the six cases, were Gong Lum v. Rice, 275 U.S. 78 (1927) 
and Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938), discussed at page 173 of this article. 
In the fourth case, Sipuel v. University of Oklahoma, 332 U.S. 631 (1948), a Negro applicant was 
granted a writ of mandamus for admission to the University of Oklahoma School of Law, which had been 
limited to white students; the fifth and sixth were Sweatt v. Painter, 339 U.S. 629 (1950) and McLaurin 
v. Oklahoma State Regents, 339 U.S. 637 (1950), both of which are discussed at page 174 of this article. 

18 Gong Lum v. Rice, 275 U.S. 78 (1927). 

** Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938). 
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schools in Texas, made it clear that actual equality of academic facilities of every sort 
Was necessary to satisfy the requirement of equal protection.’* On the same day the 
Court held that the University of Oklahoma denied equal protection of the laws 
of that state to a Negro graduate student named McLaurin by requiring him to 
occupy a specified classroom seat in a row reserved for colored students, a separate 
table for colored students in the library, and a separate table in the cafeteria.1® Even 
though he thus attended the same instruction, had access to the same books, and 
ate the same food as the white students, the Supreme Court said he was denied 
equal protection. Mr. Chief Justice Vinson wrote of the restrictions which the 
Court found invalid (339 U.S. at 641): 

. . . they signify that the State, in administering the facilities it affords for professional 
and graduate study, sets McLaurin apart from the other students. The result is that 
appellant is handicapped in his pursuit of effective graduate instruction. Such restrictions 
impair and inhibit his ability to study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession. 


By the end of 1950, the Supreme Court had thus made it clear that if segregated 
schooling was to be tolerated at all, the equality in question could not be merely 
nominal. In the meantime, in various cases in lower federal courts, judges were 
examining the comparative facilities in grade and high schools available to Negroes 
and whites, and were enforcing substantial equivalence by injunctive process.’7 In 
such opinions one finds judges weighing comparative “Carnegie Units,”’* profes- 
sional certificates held by teachers, accreditation by the “Southern Association,” char- 
acter of school buses, length of school bus journeys, breadth of curriculum, athletic 
and other physical education facilities, auditorium space available, summer school 
facilities, extra-curricular activities, and similar features. “Equal but separate” 
obliged the federal judges not only to compare the relative sufficiency of school 
facilities, but to scrutinize the diligence of local school boards in correcting in- 
equalities where these existed. If the local school authorities were, in the opinion of 
the federal courts, making reasonable efforts to correct inequalities, Negro plaintiffs 
were denied mandatory admission to white schools. 

Before the seventeenth of May, 1954, then, the Supreme Court continued to restate 
the theory that states might constitutionally afford equal but separate educational 
facilities for Negro and white students; but the application of this principle to state 
universities was such as to make furnishing equal facilities practically impossible; and 
on the grade and high school level, federal district courts and courts of appeal were 
strict in applying the requirement of substantial equality, though recognizing that 
complete and exact equality was a practical impossibility and exhibiting some toler- 
ance of the inevitable delays in what seems to have been a major program in the 


*® Sweatt v. Painter, 339 U.S. 629 (1950). 
*® McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950). 
*7 A selection of such cases is given in note 11, supra. An admirable analysis is found in Robert 
H. Leflar and Wylie H. Davis, Segregation in the Public Schools—1953, 67 Harv. L. Rev. 377 (1954). 
7 ages Units” is a term describing standards of measurement of the offerings in secondary 
schoois, 
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South to stave off desegregation by achieving actual separate equality in Negro 
schools. 

On May 17, 1954, the Supreme Court, in its two short and unanimous opinions,'® 
abolished the doctrine of “equal but separate” public education. The first of these 
opinions announced the unconstitutionality of segregated schools in Kansas, South 
Carolina, Virginia, and Delaware. The second found school segregation similarly 
unconstitutional in the District of Columbia. In all five cases the Court held that 
segregation according to race in public schools was a violation of constitutional pro- 
hibitions—of the Fourteenth Amendment in the state cases and of the Mifth as regards 
the District of Columbia. 

The opinion in the four state cases, after giving the facts, disclaimed any idea 
that by a sufficiently close study of the circumstances surrounding the adoption of 
the Fourteenth Amendment a court could find some instruction, sufficiently clear 
for reliance, as to whether the Fourteenth Amendment permitted or forbade segre- 
gated public education. Chief Justice Warren’s opinion was frank about the incon- 
clusive nature of this historical study. He said (347 U.S. at 489): 

This discussion and our own investigation convince us that, although these sources gave 
some light, it is not enough to resolve the problem with which we are faced. At best, 
they are inconclusive. 


This inconclusive character was accentuated by the rudimentary nature of public 
education in some parts of the United States in 1868. The Court pointed out that 


in the South the movement toward free common schools supported by general 
taxation had then gained little headway. Even in the North ungraded schools were 
common in rural areas, and compulsory attendance, the Court said, was virtually 
unknown. Under these circumstances, it is not surprising to find that the various 
groups drafting and ratifying the Fourteenth Amendment did not clearly have 
before them the problems facing the contemporary United States, in which com- 
pulsory schooling is everywhere accepted as normal, and in which increasingly elab- 
orate school establishments acutely point up any favoritism in their administration. 

In the previous equal but separate education cases before the Court, the unani- 
mous opinion argues, it was unnecessary to consider overturning Plessy v. Ferguson; 
either the issue was not properly raised, or inequality in the schools was evident, 
and thus the Court was not faced with a case where mere segregation, without 
tangible inequality, was under consideration. Reconciliation of later with prior 
decisions in order to preserve the decorum of judicial continuity is an accepted and 
useful convention. No good purpose is here served by speculating on the soundness 
of this statement that McLaurin of 1950 was a case substantially different from the 
five grade school cases of May, 1954. At any rate the Court found that, in the four 
cases then decided, the Negro and white schools below had been equalized, or were 
“being equalized” with respect to buildings, curricula, qualifications, salaries of 


1° Brown v. Board of Education of Topeka, and other cases, 347 U.S. 483 (1954); Bolling v. Sharpe, 
347 U.S. 497 (1954). See note 2, supra. 
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teachers, and other tangible factors. In these cases, then, the Court was faced with 
a decision as to the effect on public education of segregation by itself. 

The opinion in the four state cases rejects the verbal symmetry of the argument 
that if equal tangible facilities be available alike for the Negro child and the white 
child, the state is granting equal protection though the two be kept separate, and thus 
the Negro is no more prejudiced than the white. To say that the state awakens in the 
white child who is forbidden to go to a Negro school the same feelings that it gen- 
erates in the Negro who is forbidden to go to the white school, is to disregard the 
entire history of negro slavery and its consequences since 1865. The Court recog- 
nizes this difference in the effect on Negro children (347 US. at 494-495) : 

To separate them from others of similar age and qualifications solely because of their race 
generates a feeling of inferiority as to their status in the community that may affect their 
hearts and minds in a way unlikely ever to be undone. The effect of this separation on 
their education opportunities was well stated by a finding in the Kansas case by a court 
which nevertheless felt compelled to rule against the negro plaintiffs: 

“Segregation of white and colored children in public schools has a detrimental effect upon 
the colored children. The impact is greater when it has the sanction of the law; for the 
policy of separating the races is usually interpreted as denoting the inferiority of the negro 
group. A sense of inferiority affects the motivation of a child to learn. Segregation with 
the sanction of law, therefore, has a tendency to [retard] the educational and mental 
development of negro children and to deprive them of some of the benfits they would 
receive in a racial[ly] integrated school system.” 

Whatever may have been the extent of psychological knowledge at the time of Plessy v. 
Ferguson, this finding is amply supported by modern authority. Any language in Plessy 
v. Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education the doctrine of “separate but equal” 
has no place... . 


It is always a little surprising to remind one’s self that the Constitution contains 
no express requirement that the Federal Government give its people equal protection. 
The Supreme Court found it unnecessary in the four state cases to consider whether 
segregation violated the due process clause of the Fourteenth Amendment; but in 
the District of Columbia case, the due process clause of the Fifth Amendment was 
the only provision available. The Court of Appeals of the District of Columbia, by 
divided vote, had declined to enjoin segregation in the district in 1950” and the 
lower federal courts ruled similarly in Bolling v. Sharpe. But the Supreme Court, 
reversing the decision below, declared segregated schooling a denial by the United 
States of due process of law. Chief Justice Warren, speaking for the unanimous 
Court, laid a broad philosophic foundation for the decision. He stated a concept 
of government limited to action for reasonable ends (347 U.S. at 499-500) : 

Although the Court has not assumed, to define “liberty” with any great precision, that 
term is not confined to mere freedom from bodily restraint. Liberty under law extends 


to the full range of conduct which the individual is free to pursue, and it cannot be re- 
stricted except for a proper governmental objective. Segregation in public education is 


*° Carr v. Corning, Superintendent of Public Schools, 182 F.2d 14 (D.C. Cir. 1950). 
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not reasonably related to any proper governmental objective, and thus it imposes on Negro 
children of the District of Columbia a burden that constitutes an arbitrary deprivation of 
their liberty in violation of the the Due Process Clause. 


These are words in a great tradition, a tradition sometimes forgotten or doubted 
in a time when we must constantly turn to government for innumerable services 
and prohibitions. They are a reminder that despite the constricting of individual man 
by the crowd, escape from harassment remains a great good; they give off)an echo 
of Locke, choosing, significantly, to write “Of the Extent of the Legislative Power,” 
and telling us” 


. .. that even absolute Power, where it is necessary, . . . is still limited by that Reason, and 
confined to those Ends, which required it... . 


At the end of its opinions the Court, expanding the conventional “settle decree on 
notice,” directed in all five cases reargument of two questions at the October, 1954 
term. The Court first asks for light as to whether within “normal geographic school 
districting” Negro children must forthwith be admitted to schools of their choice; 
or, on the other hand, whether the Supreme Court of the United States, in the exer- 
cise of its equity powers, might permit effective gradual adjustment from segregated 
systems to a system not based on color distinctions. Assuming that such a gradual 
adjustment is decided upon, the Court in the second place asks whether it should 
formulate the decrees and, if so, what they should contain: whether the Court should 
appoint a Master to take evidence on the terms of the decree; or whether the Court 
should remand the cases to the courts of first instance for decrees to be formulated 
there. 

As this paper is written, in October, 1954, the result of the required reargument 
is necessarily a matter of speculation. One might hazard the suggestion that settle- 
ment of the terms of final decrees is work for trial courts; that gradual desegregation 
is constitutionally permissible if there be some educational or administrative reason 
for it aside from racial prejudice alone; that delay solely to allow reluctant 
parents to grow used to the approaching inevitable is forbidden by the Constitution. 
But this remains to be seen. 

Ill 


The effect of the segregation cases on the people of the United States, like the 
effect of all new law, whether made by legislatures or by judges, is not easy to pre- 
dict. One can speculate about the profound influence on a whole new generation 
of equal association in the classroom and, wondering about a new era in social 
relations, reflect that, even in states where such classrooms have long been common, 
traces of race troubles can still be seen. A more immediate inquiry concerns the 
legal effectiveness of the Supreme Court’s judgment in the states where it runs 
counter to present practice. The 21 affected states and the District of Columbia 


21 Joun Locke, Or Civic GovERNMENT, Book II, An Essay CONCERNING THE TRUE ORIGINAL, EXTENT 
AND Enp or Crvit GoveRNMENT Cc. XI, Of the Extent of the Legislative Power, par. 139, p. 188 (Every- 


man’s Lib., Rhys ed. 1924). 
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present a moving picture, confused by the rapid change of scenes. There is a suc- 
cession of state commissions, legislative proposals, constitutional amendments, head- 
lines, feature articles, and gubernatorial pronouncements which sometimes seem 
related to the fact that public schools and political campaigns open at about the same 
time. For the moment the whole subject seems more journalism than constitution- 
alism, fluid as law, but notably conspicuous as a contemporary problem. 

In the District of Columbia and in 7 states, integration of schools appears to have 
been accepted as a decided matter,”* and as classes open in the fall of 1954 the 
authorities, with somewhat varying alacrity, are proceeding to make it effective. 
The movement to carry out the Supreme Court’s judgment in good heart was greatly 
advanced by President Eisenhower when, on the day after the decisions were handed 
down, he told the Commissioners of the District of Columbia that he hoped the 
national capital would be a model for other areas that had changeover problems 
because of the Supreme Court’s ruling, and asked the Commissioners for regular 
reports on their progress in ending school segregation.” Hobart M. Corning, Super- 
intendent of Schools, immediately began arrangements for the change, to begin in 
the fall of 1954 and to be substantially completed by the fall of 1955. The plan was 
adopted by the Board of Education despite the contrary vote of two Negro members 
who, understandably enough, urged that the changeover be handled at once.* But 
the plan was, on the other hand, too rapid to suit a group called the Federation of 
Citizens Associations, which in September attempted to enjoin effective desegrega- 
tion in the District of Columbia until the Supreme Court should have decreed a 
“‘master plan’ for the Nation.” Federal District Judge Schweinhaut on September 9 
denied the injunction, after hearing argument from the Assistant Corporation Coun- 
sel of the District who pointed out that desegregation was already far advanced, 
great expense had been incurred in the process, and that reversal at this point would 
be costly and chaotic for the schools of the District.” 

The most notable feature of the commencement of desegregation was its gen- 
erally calm reception. A somewhat unusual preacher in Hobbs, New Mexico, de- 
claring that God had segregated the three children of Noah, organized a Segrega- 
tion Committee to protest the change, but the schools in Hobbs quietly opened with 
mixed attendance despite his biblical warning.** In Philippi, West Virginia, two 
hundred angry white parents crowded the School Board’s meeting room to protest 
the assignment of a white teacher and a dozen white students to what had been an 
all-Negro school, and members of nine white families announced that they would 
not send their children to such an establishment.”* 


22 N.Y. Times, Sept. 12, 1954, §4, p. 2E, col. 3. Full compliance was reported in the optional states of 
Arizona, New Mexico, and Kansas. There were no segregated schools in the fourth optional state, 
Wyoming. Four border states—West Virginia, Maryland, Missouri, and Delaware—as well as the 
District of Columbia, had begun integration in at least some of their schools. 

** N.Y. Times, May 19, 1954, p. I, col. 4. 2*N.Y. Times, June 3, 1954 p. 25, col. 4. 

*5 NY. Times, Sept. 10, 1954, p. 1, col. 5. 2°N.Y. Times, Aug. 31, 1954, p. 1, col. 3. 

*7 N.Y. Times, Aug. 19, 1954, p. 21, col. 2. A “strike” of pupils in another West Virginia high 
school at White Sulphur Springs was reported on Sept. 13, 1954. See N.Y. Times, Sept. 14, 1954, p. 
23, cols. 3 and 4. 
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In the community known as “Four States” in Marion County, West Virginia, 
a state court injunction was used to end the “rebellion” of 53 parents who as a pro- 
test kept their children out of an integrated school.?™ 

Integration in Delaware began calmly, and except in a few communities con- 
tinued uneventfully. In the small city of Milford, however, due apparently to the 
efforts of one Bryant W. Bowles, leader of the “National Association for the Advance- 
ment of White People,” there occurred some disorder and picketing of a formerly 
white high school to which ten Negroes had been admitted. The School Board 
resigned, and the successor board <esolved the crisis by sending the ten Negroes to a 
school some 17 miles away.2” On October 14, 1951, Vice Chancellor Marvel of 
the Delaware Chancery Court, on the application of the parents of the ten excluded 
children, held that the children were entitled to injunctive relief readmitting them 
to the Milford school.?** The school board served a notice of appeal, and the en- 
forcement of the decree was stayed by the state Supreme Court until the middle of 
December." It was notable that in Wilmington, the largest city of Delaware, and 
in the small town of Dover, only twenty miles from Milford, desegregation occurred 
without disorder or complication. 

Unruly protests similar to those which had appeared in Delaware made brief 
appearances in Baltimore and Washington. Baltimore Police Commissioner Ober 
declared that he would enforce regulations making it illegal to persuade children 
to stay out of school; in Washington, Superintendent of Schools Corning warned 
“strikers” that they would disqualify themselves for all school privileges and be 
denied extra-curricular activities. The disturbances in Baltimore and and Wash- 
ington immediately came to an end.?** The most striking feature of such episodes in 
the press was their comparative rarity. 

In North Carolina, an Associated Press survey on September 4, 1954 reported that 
no Negroes had applied for admission to white schools.”* With 8 other states, North 
Carolina appeared to be taking a wait-and-see attitude, delaying action until the 
Supreme Court should have taken further steps.?® Four states in the deep South— 
Georgia, Louisiana, Mississippi, and South Carolina—were making such moves as 
seemed possible to avoid the expected decree by legal strategem.*” Even in this re- 
gion, where for various reasons the strongest resistance might be expected, there 
was little talk of forcible opposition. The legal maneuvers reflected the perennial 

278 NY. Times, Sept. 30, 1954, p. 32, col. 2. 


ore 78. cals. &. 

27¢ NY. Times, Oct. 15, 1954, p. I, col. 6. 

#74 Simmons v. Steiner, 23 U.S.L. WEEK 2188. See for a review of the Milford case, N.Y. Times, 
Oct. 24, 1954, §e, p. 4, col. 1. 

#7 See Time, Oct. 18, 1954, p. 50; id., Oct. 25, 1954, p. 43. A continuing survey of the effect of 
the decisions of the Supreme Court of the United States of May 17, 1954, is being made by the Southern 
School News published by the Southern Educational Reporting Service, Nashville, Tennessee. 

28 NY. Times, Sept. 5, 1954, p. 36, cols. 1 and 2. 

2° N.Y. Times, Sept. 12, 1954, §4, p. 2E, col. 3. The nine “wait and see” states were: Arkansas, 
Alabama, Florida, Kentucky, North Carolina, Oklahoma, Tennessee, Texas and Virginia. 


8°N.Y. Times, Sept. 12, 1954, §4, p. 2E, col. 4. 
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and generally vain hope of those to whom some law is displeasing that by a change 
in verbal formulas they can escape the law’s substance. 

The requirement that a state give equal protection to its people can be ineffectual 
under two sets of circumstances. In the first place, a state obviously can classify its 
people in many ways without violating the requirement of equal protection; state 
laws treat children differently from adults, protect women more than men, benefit 
veterans as a group, tax rich more than poor, promote pupils who pass examinations 
and hold back those who fail—examples of such permissible differentiation are 
endless. The equal protection clause means, in plain terms, that equal protection 
must be given unless there is some legitimate reason for difference. The Supreme 
Court has made clear that race is not such a legitimate reason, but if some other 
pretext for classification can be discovered which incidentally classifies Negroes, the 
Supreme Court is sometimes thought to be precluded from noticing the stratagem, 
and to be obliged to accept the classification at its face value. 

The other escape from the requirement of equal protection is in avoidance of 
state action. The Fourteenth Amendment is a command to states; in the absence 
of some such state legislation as the New York Civil Rights Law, a non-governmental 
group can succeed in discriminating on racial grounds as it sees fit. These two 
devices—classification on apparently non-racial grounds, and disestablishment of the 
activity in question so that it appears wholly private—include all the varieties of 
legal stratagems suggested for escape from the Supreme Court’s decision. The flaws 
in plans based on either of them—which will, I think, ultimately bring them to 
nothing—are the unwillingness of the Court to be duped by unconvincing appear- 
ances, and the unwillingness of the people in any state to give up public education. 
Race is a subject on which the Court has shown itself sensitive. Judges are willing 
to see through pretext to substance much more readily where the question is race 
than when it is, say, local police regulation dressed as federal taxation.** 

One device, much discussed, is the gerrymander. Classification by residential 
location is a perfectly acceptable means of allotting children to schools, and where 
many Negro children live in one neighborhood there are bound to be many Negro 
children in the nearest school, regardless of the state concerned. A school district 
can be laid out with this in mind, and so achieve a certain amount of racial classi- 
fication. But the Supreme Court has made clear the constitutional impossibility of 
legal restriction of any race to a specified neighborhood,** and sooner or later this 
will defeat even an ingenious plan of racial districting. People will move to get for 
their children the schooling they desire. Furthermore gerrymandering which pro- 


*2 Compare Guinn v. United States, 238 U.S. 347 (1915) in which a “grandfather clause” which had 
the effect of excluding Negrots from the franchise though not so stated in terms was held invalid, with 
the case of United States v! Kahriger, 345 U.S. 22 (1953) in which the Supreme Court upheld a 
federal excise tax on the business of accepting wagers, despite somewhat persuasive arguments that the 
Congress had made a specious use of the power to tax in order to penalize gambling, an activity prop- 
erly within the sole cognizance of the several states. 

5? Shelley v. Kraemer, 334 U.S. 1 (1948). 
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gtesses to the point of clear defiance of the Supreme Court’s judgment is in danger 
of defeat as a transparent pretext. 

Louisiana, during the summer of 1954, pressed the theory of permissible classifica- 
tion to a remarkable point by adopting a statute and proposing a state constitutional 
amendment, both of which undertook to separate white and colored children in 
public elementary and secondary schools** 


... in the exercise of the State police power to promote and protect public health, morals, 
better education and the peace and good order in the state and not because of race. 


This appears to be a legislative declaration that the expected difficulties of mixed 
schools make racial segregation necessary after all! 

Not all refusals to delay the end of segregation can be condemned as disingenuous. 
During a transition period there may well be legitimate educational reasons for 
gradual desegregation—for the temporary continuation of some Negroes in separate 
schools. The reason for this arises from sins of the past. In some places the schools 
for Negroes, one confesses with distress, have been decidedly below the educational 
standard of white schools. A conscientious school administrator, earnestly devoted 
to the policy of the Supreme Court’s decision and eager to give it full force at the 
earliest possible moment, may still see that to put some, say, high school sophomores 
whose preparation is deficient into a class substantially beyond their educational 
grade is neither kind nor educationally sound. But here again, while classification 
for genuine educational reasons is permissible, it may not be used as a pretext to 
continue segregated schools after difference in standards of learning has been ad- 


justed. As the federal courts were able to judge of the equivalence in fact of Negro 

and white schools when the rule was equal but separate, so they will be able to 

decide when genuinely educational reasons have ceased to justify continued separate- 
34 


ness. 
The device of eliminating state action, making all the one-time public schools 


private and therefore beyond the reach of the Fourteenth Amendment, has progressed 
in South Carolina to approval by the voters, in November 1952, of a state consti- 
tutional amendment, authorizing the legislature to discontinue public schools.*® 
Mississippi is submitting a similar amendment to the voters on December 21, 1954.°* 
Governor Talmadge of Georgia has sponsored a state constitutional amendment to 


®8Ta. Acts 1954, Nos. 555 and 752. The constitutional amendment was approved by the voters 
in November 1954. See N.Y. Times, Nov. 4, 1954, p. 31, col. 1. 

*4 One suggestion, which seems never to have reached the point of legislation, is the proposal that 
compulsory desegregation be opposed by the partial means of dividing the schools in the objecting states 
into schools for boys and schools for girls, thereby eliminating one feature of mixed education which 
has from time to time evoked criticism. This plan would not, however, achieve the end of preventing 
all racial association in social equality. 

5® Acts and Joint Resolutions, South Carolina, 1952, No. 902, p. 2223, proposing the repeal of the 
free public school requirement of SourH Carotina Constitution, Art. XI, §5. This amendment under 
Art. XVI, §1, to be effective required further action of the General Assembly. It was so ratified on 


March 19, 1954. 
$58 See Southern School News, Oct. 1954, p. 9; N.Y. Times, Sept. 8, 1954, p. 35, col. 3; id., Sept. 


10, 1954, p. 21, col. tr. 
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be voted on in November 1954,°° authorizing the General Assembly to “provide 
for grants of state, county or municipal funds to citizens of the state for educa- 
tional purposes, in discharge of all obligation of the state to provide adequate educa- 
tion for it{s] citizens.”*’ In no one of these three states is the amendment self- 
executing. The state legislatures are authorized but not required to disestablish 


their public schools. 

One may, to be sure, expect more private schools in the South as a result of the 
Supreme Court’s decision. Wherever the public schools are unsatisfactory to any 
substantial part of the population for any reason—religious, educational, or other— 
non-governmental schools have an increased patronage. Furthermore, some public 
aid to or regulation of a private organization is compatible with sufficient privateness 
to escape the effect of the Fourteenth Amendment. New York gave land and en- 
trusted the power of eminent domain to Stuyvesant Town Corporation, but its 
conduct did not seem to a majority of the New York Court of Appeals to amount 
to state action.** Religious schools are accepted as satisfying the New York require- 
ment of compulsory attendance only if their instruction is at least substantially 
equal to that given in the public schools,** but they escape the effect of the McCollum 
decision*® by reason of their nongovernmental character. The small degree of 
governmental influence on parochial schools arising out of this requirement of the 
New York Education Law is not sufficient to make their conduct “state action.” 
The State of New York at a substantial cost fitted a building for classroom use at 
Canisius College in Buffalo during the great demand for college instruction after the 
end of the war in 1945,*’ but one does not suppose that that Jesuit institution thereby 
became subject to the federal constitutional restriction that the Supreme Court applied 
to the public schools of Champaign, Illinois. 

It is theoretically possible, then, for a state which feels strongly enough about 
the Supreme Court’s desegregation decision to abandon public education entirely, 
so escaping the effect of the Fourteenth Amendment, while still giving some support 
to private schools or to school children. A state might convey all its school prop- 
erties to non-governmental corporations, or to individuals, might repeal its com- 
pulsory education laws, and merely offer money scholarships to any child, Negro 
or white, who chose to attend school. But the difficulties are great.** In the first 

°° N.Y. Times, Sept. 5, 1954, p- 36, col. 6. This amendment was approved by the voters. N.Y. 


Times, Nov. 4, 1954, Pp. 31, col. 1. 

87 See House Resolution No, 225, Resolution Act No. 156, approved by Governor Talmadge, Dec. 11, 
1953; see also N.Y. Times, Sept. 14, 1954, p. 23, col. 1. 

** Dorsey v. Stuyvesant Town Corp., 299 N.Y. 512, 87 N.E.2d 541 (1949), cert. denied, 339 US. 
981 (1950). 

*° NLY. Epuc. Law §3204. 

*° Illinois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948). The Supreme Court in 
this case held that the Fourteenth Amendment was violated by the state of Illinois when it permitted 
religious instruction in a public school classroom, thereby putting some constraint on a dissenter to avail 
himself of an excuse to leave the room. 

** See Bull v. Stichman, 189 Misc. 587, 72 N.Y.S.2d 488 (Sup. Ct. 1947), aff'd, 273 App. Div. 311, 
78 N.Y.S.2d 279 (3d Dep’t 1948), aff'd, 298 N.Y. 516, 80 N.E.2d 661 (1948). 

“2 See Lenoir and Lenoir, Compulsory Legal Segregation in the Public Schools, with Special Reference 
to Georgia, 5 MERCER L. Rev. 211 (1954); Nicholson, The Legal Standing of the South’s School Re- 


sistance Proposals, 7 $.C.L.Q. 1 (1954). 
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place, the modern South is progressive, growing in wealth, proud of its culture and 
its high civilization, peopled with kindly and educated Americans. Faced with the 
prospect of abandoning public education, even when this is proposed because of emo- 
tions and customs rooted deep in the past, the people of any southern state will 
hesitate, and I think, refuse. For the public school, too, is rooted deep in our emo- 
tions and our customs. The one-room schoolhouse of our fathers, and the acres-wide 
consolidated high of our sons, both have been our pride too long to give up. We 
have heard from too many graduation day platforms that in our country learning is 
free to everybody, and that the first charge on our means is the support of public 
education, to be willing to turn away from all this because of what the Supreme 
Court has told us. 

The same pride will, I think, keep any significant numbers of us from trying by 
elaborate pretense to conceal actual publicness in our schools. Clandestine public 
education is out of character; the people of no state seem likely to welcome it. Nor 
would it avail. The device has been tried in the closely related business of elections. 
When in Texas the members of the Jaybird Association contended that they were 
purely a private political group having no connection with the state and so entitled 
on racial or any other grounds to exclude any people they pleased from their polls, 
the Supreme Court overrode them.® 

State laws and semi-public controls prejudicial to the Negro race have little 

viability in the courts. No matter how syllogistically perfect the reasoning by which 
the policy af the Thirteenth, Fourteenth and Fifteenth Amendments is avoided, the 
strong policy remains. “Equal but separate” was an ingenious device that worked 
for fifty-eight years, but the fundamental reason for its final breakdown was stated 
in Harlan’s dissent in the Plessy case:** 
I am of opinion that the statute . . . is inconsistent with the personal liberty of citizens, 
white and black . . . and hostile to both the spirit and letter of the Constitution of the 
United States. If laws of like character should be enacted in the several States of the 
Union, the effect would be in the highest degree mischievous. Slavery as an institution 
tolerated by law would, it is true, have disappeared from our country, but there would 
remain a power in the States, by sinister legislation, to interfere with the full enjoyment 
of the blessings of freedom; to regulate civil rights, common to all citizens, upon the 
basis of race; and to place in a condition of legal inferiority a large body of American 
citizens, now constituting a part of the political community called the People of the 
United States, for whom, and by whom through representatives, our government is ad- 
ministered. 


He could have been writing of some school laws. 

There will be delays and devices for a while, man being what he is. But by and 
by it will be self-evident that, so far as concerns their schoolhouses, all children arc 
created equal. 


*? Terry v. Adams, 345 U.S. 461 (1953). 
** 163 U.S. 537 at 563-564 (1896). 
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Georce K. GarpNEer* 


To the Readers of “Law and Contemporary Problems”: 

The sermon which I have been invited to preach here is not intended to teach 
you anything which you do not already know. Instruction is not the purpose of 
sermons. The purpose of sermons is to confirm the congregation in the faith. The 
present occasion for confirming our American faith is found in two recent decisions 
of the United States Supreme Court. In 1947 that Court decided that New Jersey 
did not take a step toward establishing a State religion by offering the same free 
transportation to pupils who attended schools governed by the Catholic Church 
as she offered for schools governed by her own municipalities.’ In 1954 that 
Court decided that Kansas, South Carolina, Delaware, and Virginia must admit 
mentally qualified pupils to all schools administered by public authority without 
distinction of race.” 

The first of these two decisions was rendered by a bare majority of five to four 
of the justices. The second was unanimous, but has been received with profound 
anxiety on the part of large numbers of those to whom it applies. In as much as 
neither decision affirms anything more than the self-evident proposition that all 
citizens, regardless of religion or color, are entitled to have equal access to public 
services provided by public taxation, it behooves us to ask ourselves how it happens 
that the first decision inspired the dissent of four justices, and the second aroused 
the popular anxiety which it has. The answer to that question is, I think, fairly 
clear. It is that the education of the young involves far more than a public service. 
It involves the whole shape of the future and the ultimate issues of life. The deep 
feeling aroused by both these decisions offers abundant evidence that we have of late 
given insufficient consideration to the relationship between the state and the school. 
Let us then consider that relationship together today. 

The nation of which we are citizens was conceived one hundred and seventy- 
eight years ago. The principles of its life are stated in “The unanimous Declaration 
of the thirteen united States of America,” which begins with the following words: 

When in the Course of human events, it becomes necessary for one people to dissolve 
the political bands which have connected them with another, and to assume among 
the powers of the earth, the separate and equal station to which the Laws of Nature 
and of Nature’s God entitle them, a decent respect to the opinions of mankind requires 
that they should declare the causes which impel them to the separation. 

We hold these truths to be self-evident, that all men are created equal, that they are 
endowed by their Creator with certain unalienable Rights, that among these are Life, 


Liberty and the pursuit of Happiness. 
* Professor of Law, Harvard Law School. 
* Everson v. Board of Education, 330 U.S. 1 (1947). 
* Brown v. Board of Education, 347 U.S. 483 (1954). 
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This is a spacious dogma, and is formulated in spacious words. To deduce its 
correct application to any specific problem requires us to give to every word of the 
Declaration its widest meaning and its fullest effect. 

Let us begin with the word “men.” Everyone now agrees that this includes 
women; and probably few would now deny that it includes children newly born. 
But no truth is more self-evident than the fact that no new-born child is capable of 
asserting for himself the rights set forth in the Declaration of Independence. Some- 
one must assert these rights for him; and no human society can escape the necessity 
of deciding the legal question: “Who shall look out for each child?” We are 
assured by those who have inquired into the subject that mankind are, and have 
always been, well-nigh unanimous that each child’s parents are that child’s immedi- 
ate guardians,® and indeed this seems self-evident in the nature of things. Now if 
all men and women are equal before the law, and if parents are the lawful guardians 
of their children, it must follow that the rights and duties of each married couple 
with respect to their children are equal to the rights and duties of every other married 
couple with respect to theirs. 

The nation which was conceived in the Declaration of Independence was born 
in 1787 when its present Constitution took form. The first clause of the first article 
of the Bill of Rights annexed to that Constitution declares that: 


Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof... . 


“Religion” means the totality of a man’s ideas about his relationship to the past and 


to the future, about his relationship to the other beings around him, and about the 
meaning and purposes of his life. The Constitution says that Congress shall not dic- 
tate, nor interfere with, any man’s religion. It is now settled that the Fourteenth 
Amendment forbids any State government to do so; and of course the prohibition 
applies a fortiori to the Supreme Court of the United States. Under the Constitu- 
tion every man is free to determine his own religion—but here again the child does 
not stand on the same footing as the adult. No healthy child can grow up without 
acquiring ideas about his relationship to the past and to the future, about his re- 
lationship to the other beings around him, and about the meaning and purposes of 
his life. The ideas which he thus acquires will be largely determined by his 
associates and his environment. His associates and his environment will be largely 
determined by his guardians. If the child’s parents are his lawful guardians, the 
child’s religion must lawfully be left in his parents’ hands. 


88 James Hastincs (Ep.), ENCYCLOPAEDIA OF RELIGION AND ETHIcs 423 (1930): 

“Marriage. Marriage has two main functions: it is the means adopted by human society for regulating 
the relations between the sexes; and it furnishes the mechanism by means of which the relation of a 
child to the community is determined. Owing to the preponderant importance which has been attached 
to the former function, the more strictly social functions of marriage have been largely overshadowed 
by its moral aspect, and it has not been sufficiently recognized that the function of marriage as the 
regulator of social relations may be of the most definite kind where the institution is of a very lax 
and indefinite order when regarded from the moral standpoint of civilized man. The institution of 
marriage may be regarded as the central feature of all forms of human society with which we are 
acquainted.” 
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Let us now revert to some of the other spacious words in which the Declaration 
of Independence formulates its dogma. If the premises which we have thus far 
advanced be accepted, certain conclusions must follow as to the meaning of some 
of these other words. “Life” cannot mean merely the opportunity to enjoy this 
present existence. It must include the right to have offspring; and the Supreme 
Court of the United States has so held.* “Liberty” cannot mean only the right to 
some free time and some measure of privacy. It must include the right to exert 
one’s will upon the course of history, not only by speaking one’s mind, but by im- 
parting one’s mind to one’s children; and the Supreme Court has three times 
affirmed this right against all the authority of the State. “Created” cannot refer 
simply to the biological processes of conception and birth, but must include educa- 
tion; for it is self-evident that at birth the creation of such “men” as the Declaration 
refers to is not yet complete. And here we encounter the fact that not only the 
rights, but also the obligations, of parenthood are implicit in the words of the 
Declaration and the First Amendment; for the Supreme Court has decided that it 
is within the scope of legislative authority to determine that only within the shelter 
of a monogamous marriage may the right to have offspring be exercised and the 
creation of new citizens of the Republic be carried on.® 

It is not possible to deduce the authority of government to prohibit voluntary 
polygamy from any system of premises which sees in the concept of liberty the op- 
portunity to escape either from the future or from the past. That authority can be 
deduced only from religion—from some idea about man’s relation to the past and 
to the future—from the conviction that only a monogamous marriage is suited to the 
creation of men who are equal and who are endowed with unalienable rights.’ Such 
a belief makes sense only if parents have both the right and the duty to control 
the educational environment of their children. Mere procreation can be pursued as 
well—perhaps better—through polygamy as through any other regime. 

The dogma that the education of children is entrusted by God to their parents 
was not, of course, an invention of the men who drafted the Declaration of Inde- 
pendence and the Constitution of the United States. On the contrary, they took 
this dogma so completely for granted that it did not occur to them to articulate 
it in direct terms. Long before 1776 this was the doctrine of the Church of England, 


“Skinner v. Oklahoma, 316 U.S. 535 (1942). 

® Meyer v. Nebraska, 262 U.S. 390 (1923); Pierce v. Society of Sisters, 268 U.S. 510 (1925); West 
Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). 

® Reynolds v. United States, 98 U.S. 145 (1878); Davis v. Beason, 133 U.S. 333 (1890). 

™ “Marriage, while from its very nature a sacred obligation, is nevertheless, in most civilized nations, 
a civil contract, and usually regulated by law. Upon it society may be said to be built, and out of its 
fruits spring social relations and social obligations and duties, with which government is necessarily 
required to deal. In fact, according as monogamous or polygamous marriages are allowed, do we find 
the principles on which the government of the people, to a greater or less extent, rests. Professor 
Lieber says, polygamy leads to the patriarchal principle, and which, when applied to large communities, 
fetters the people in stationary despotism, while that principle cannot long exist in connection with 
monogamy. Chancellor Kent observes that this remark is equally striking and profound.” Reynolds 
v. United States, 98 U.S. 145, 165-166 (1878). 








Liserty, THE STATE, AND THE SCHOOL 187 


expressed in the Form for the Solemnization of Matrimony;* and it was, and still 
is, the doctrine of the Roman Catholic Church.’ It will be helpful at this point 
to digress a little from our main theme and to point out a few facts of church 
history which are familiar to scholars, but the significance of which is not familiar 
to the American people at large. 

American Protestants are sometimes encouraged to suppose that the Roman 
Catholic considers the Church as something ultimate to which everything else should 
be subordinated, and that this creates a danger lest the primary and essential cell of 
society, the family, with its well-being and its independence should come to be con- 
sidered from the narrow standpoint of ecclesiastical power, forgetting that man and 
the family are by nature anterior to the church. This impression on the part of 
Protestants is not without its historic causes. Nevertheless it originates in a very 
fragmentary and imperfect knowledge of the whole history of the great Church 
which created Western Civilization out of barbaric tribes and the ruins of the 
Roman Empire, and from which every Protestant communion springs. For the 
truth seems to be that the church’s official doctrine—at least from the twelfth to the 
sixteenth century—was that a valid marriage occurs whenever a man and a woman 
voluntarily and understandingly assume the obligations of that estate, whether or 
not a priest be present, and that the celebration in church is no more than a public 
acknowledgment of a sacramental relation which exists by mere force of the parties’ 
consent. This is the source of the doctrine of common law marriage, which thus 


*It has seemed appropriate to quote here from THe Book oF CoMMON PRAYER OF THE CHURCH OF 
EncLanp (Wright and Gill, Printers to the University, Oxford, 1774): 

“The Form of Solemnization of Matrimony: Dearly beloved, we are gathered together here in the 
sight of God, and in the face of this Congregation, to join together this Man and this Woman in holy 
Matrimony, which is an honorable Estate . . . and therefore is not by any to be enterprised nor taken 
in hand unadvisedly . . . but . . . duly considering the causes for which Matrimony was ordained. 

“First. It was ordained for the procreation of children, to be brought up in the fear and nurture 
of the Lord, and to the praise of his holy Name.” 

®In the New York Times of October 28, 1939 (p. 8, cols. 7 and 8), there will be found printed 
the Encyclical Letter of Pope Pius XII, dated October 27, 1939. This Encyclical contains the following 


passage: 
“To consider the State as something ultimate to which everything else should be subordinated 
. . cannot fail to harm the true and lasting prosperity of nations. ... there would be danger lest 


the primary and essential cell of society, the family, with its well-being and its growth, should come 
to be considered from the narrow standpoint of national power, and lest it be forgotten that man and 
the family are by nature anterior to the State, and that the Creator has given to both of them powers 
and rights and has assigned them a mission and a charge that correspond to undeniable natural re- 
quirements. . . 


“The charge laid by God on parents to provide for the material and spiritual good of their offspring 
and to procure for them a suitable training saturated with the true spirit of religion cannot be wrested 
from them without grave violation of their rights. 

‘Undoubtedly [education] shofild aim as well at the preparation of youth to fulfill with intelligent 
understanding and pride those offices of a noble patriotism which give to one’s earthly fatherland all 
due measure of love, self devotion and service. But on the other hand [an education] which forgot . . . 
to direct the eyes and hearts of youth to the heavenly country would be an injustice to youth, an in- 
justice against the inalienable duties and rights of the Christian family, and an excess to which a check 
must be opposed, in the interests even of the people and of the State itself.” 
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seems to have been originated by the Church itself.’° It was not until the Protestant 
Reformation had torn the Western Church into fragments that the Council of 
Trent by its Decretum de Reformatione Matrimoni," attempted to enlist the most 
powerful of all human passions in support of church unity by ordaining that no 
marriage should thenceforth be valid unless celebrated by a priest. We are told that 
the decree “was carried against the opinion of 56 prelates, who held that the church 
had no power to nullify the effect of a sacrament”;’* that “No attempt was made 
to introduce the decrees of the Council of Trent into England”;** and that “Pius 
IV did request Mary, Queen of Scots, to publish them in Scotland, but the Reforma- 
tion was on and she dared not do it.”"* It was. not until 1753—only twenty-three 
years before the Declaration of Independence—that the King of Great Britain in 
Parliament emulated the Council of Trent by enacting that no marriage could 
validly be contracted otherwise than with churchly formalities, and even then he 
excepted the Quakers, the Scots, and the Jews.’® 

From this brief glance into history we may, I think, draw an inference as to why 
the Supreme Court decisions to which we alluded at the beginning of our present 
discourse have produced a sense of anxiety and confusion in so many minds. The 
Declaration of Independence was addressed to a young population, eager and able 
to embark without outside assistance upon the navigation of all the oceans and the 
conquest of the American West. The Declaration, and the Constitution which 
followed it, were formulated by men of English and Scottish extraction steeped in 
the fruits of two centuries of British Protestant thought. There were very few 
Catholics in the country, and most of the Negroes were slaves. For a full century 
and a half following the Declaration of Independence the culture of the American 
people was nurtured in the Protestant household, upon which government probably 


2° This doctrine is explained in detail, and some of the supporting evidence is cited, in 2 PoLLock 
AND MalTLaNp, THE Hisrory oF THE ENGLIsH Law 365-370 (2d ed. 1898). 

*1 The following extracts are taken from the translation of the Decretum de Reformatione Matrimonii, 
which appears in Orro E. Korcer, Common Law MARRIAGE 22-28 (1922): 

“Although it is-not to be doubted, that clandestine marriages, made with the free consent of the 
parties contracting, are valid and true marriages, as long as the Church has not rendered them invalid; 
and consequently, that those persons are justly to be condemned, as the holy synod doth condemn them 
with anathema, who deny that such marriages are true and valid. . .. Nevertheless, the holy Church 
of God has, for most just reason, at all times detested and prohibited them. Bui, whereas the holy 
synod perceives that those prohibitions, by reason of man’s disobedience, no longer avail . . . therefore, 
treading in the footsteps of the sacred Council of Lateran, celebrated under Innocent III, it ordains that, 
for the future . . . the marriage shall be proceeded with in the face of the church; where the parish 
priest, after having questioned the man and the woman, and having learnt their mutual consent, shall 
either say ‘I join you together in matrimony, in the name of the Father, and of the Son, and of the 
Holy Ghost,’ or shall use other words according to the received rite of each province. ... Those who 
shall attempt to contract marriage otherwise than in the presence of the parish priest, or of some 
other priest by the permission of the said parish priest, or of the ordinary, and in the presence of two or 
three witnesses; them doth the holy synod render utterly incapable of thus contracting and declares 
such contracts void and null, as by the present decree it declares such contracts void aad annuls 
them... .” 

49 Jd. at 22. 

18 Id. at 28. 

4 Ibid. 

*® Lord Hardwicke’s Act (An Act for the Better Preventing Clandestine Marriages), 1753, 26 Geo. 
ee 
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rested as lightly as it has ever rested in the recorded history of mankind. Through- 
out the same century and a half every striking event of history seemed to demon- 
strate that the culture thus nurtured and cherished was destined to control the 
world, 

But during the last fifty years of this period—from 1876 to the 1920’s—the course 
of history began slowly to change. In the South the Negro had been freed from 
slavery and set about, humbly and patiently, to acquire the mechanical and political 
technology of the whites. In the North the country was inundated by a new popu- 
lation from Europe, largely Catholic in tradition, which was employed under 
Protestant management in doing the heavy work of industrializing the economy. 
This population was eager to rise and to learn the new techniques of engineering, 
finance, and government; but it was not eager to adopt the Protestant religious doc- 
trine which it instinctively recognized as no more than an offshoot of its own. 
Now that this process has run its course—now that the Catholic and the Negro 
have mastered the technical and political arts of our economy—the British-American 
Protestant finds his home invaded by radio and television and his children drawn 
off to great schools of unprecedented magnitude and efficiency,’® conducted by a new 
caste of “educators,” who seem every year to absorb a larger share of his income, 
and to play a larger part in the direction of his children’s lives. The Supreme Court 
has confirmed his constitutional right to send his children to a private school or 
church school of his own choosing,”” and probably all state statutes permit it, but 
such a school may be too remote for access, or may cost too much. Meanwhile, as a 
result of the legislation of the 1930’s the State has assumed the vital function— 
formerly discharged by the family—of providing social and economic security for all 
its members. All this creates a situation without any real precedent in American 
political life. Surely never since the Declaration of Independence has the State 
assumed so formidable an aspect vis-a-vis the family and the household. Probably 
it has never done so since the days of the seventeenth century when the Puritan 
oligarchy attempted to govern every aspect of the life and thought of the colonists 
on the shores of Massachusetts Bay. 

The history of Western civilization permits us to plot—at least approximately— 
the trajectory of its social ideas, That trajectory discloses the steadily rising inde- 
pendence, and the steadily growing irnportance of the monogamous household occu- 
pied by one married couple with their children not yet of age. The doctrine that a 
true marriage results only and always from the free consent of the parties—the 


1° Brown v. Board of Education, 347 U.S. 483, 489-490 (1954): “An additional reason for the 
inconclusive nature of the [Fourteenth] Amendment’s history, with respect to segregated schools, is 
the status of public education at that time. In the South, the movement toward free common schools, 
supported by general taxation, had not yet taken hold. Education of white children was largely in 
the hands of private groups. Education of Negroes was almost non-existent, and practically all of the 
race were illiterate. In fact, any education of Negroes was forbidden by law in some states... . 
Even in the North, the conditions of public education did not approximate those existing today. The 
curriculum was usually rudimentary; ungraded schools were common in rural areas; the school term 
was but three months a year in many states; and compulsory school attendance was virtually unknown.” 

7 Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
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doctrine maintained by the Western Church up to the Reformation—must necessarily 
have had a strong tendency to release young adults from the control of their parents, 
their relatives, and their social superiors, and to encourage them to begin a new life 
on their own. It may fairly be inferred from the Council of Trent’s Decretum de 
Reformatione Matrimonii already quoted** and from other well-known events of 
the Protestant Reformation, that that reformation was largely inspired by the belief 
that the Church, as represented by a celibate priesthood, had assumed too large an 
authority over marriage, and over the home. Finally, the well-known events of 
the American Revolution make manifest—what I have already tried to demonstrate 
by an exegesis of its state papers—that that Revolution was, in its ultimate essence, 
a rebellion of the monogamous household, occupied by a single family, against the 
economic authority of the State. It is not at all unreasonable to suppose that the 
inventiveness and expanding energy which have hitherto characterized Western civil- 
ization are the direct result of this release of the young adults from the control of old 
people and old institutions, and that unless this release continues to be practiced the 
inventiveness and expansion will cease. 

The Protestant Reformation and the American Revolution both followed the dis- 
covery and opening of the Americas—an event which presented the peoples of West- 
ern Europe with a rapidly expanding world. Now that the frontiers of that world 
appear to be closing—now that the production of goods has been mechanized to a 
degree unprecedented in history—now that the State has assumed a vast and grow- 


ing responsibility for defense, for subsistence, and for education—the monogamous 
household, occupied by a single family, confronts the alternative, either of finding 
itself recaptured by the Church and the State from which the Protestant Reforma- 
tion and the American Revolution released it, or of bringing both Church and State 
into its service as agencies to sustain its life. That the first of these possibilities is 
real, and presents a genuine danger, is confirmed by two bits of evidence. The first 
is a decision rendered in 1937 by a German court of alleged justice.® The second 


28 See note 11, supra. 

*® The complete report of this decision, which may be found in Deutsche Justiz (Official Gazette of 
the German Administration of Law, Bulletin of the Department of Justice), Ausgabe A, No. 47, p. 
1857, published at Berlin, Nov. 26, 1937, has been translated by Dr. Anton-Hermann Chroust, formerly 
a sub-judge (Referender) in Bavaria, now Professor of Law, University of Notre Dame, Notre Dame, 
Indiana, as follows: 

“ParENTs Wyo Use THEIR EpuCATIONAL INFLUENCE ON THEIR CHILDREN IN SUCH A MANNER AS TO 
BRING THESE CHILDREN INTO OPEN CONFLICT WITH THE NATIONAL SoctaListic IDEA oF CoMMUNITY 
Asuse THEIR RicHT oF GUARDIANSHIP. 

District Court, Waldenburg, 
Silesia, November 2, 1937, 
-VIll, 195- 
Excerpts from the ratio decidendi: 

The parents of the children belong to the sect of International Bible Students. Like all Bible Students, 
this sect is concerned not only with purely religious matters but also deduce from their religious premises 
the necessity to deny the simplest and most self-evident duties towards the State and the German people. 
Obstinately they refuse, even on solemn occasions, to take part in the German salute, and by doing so 
express their disagreement with the principles upon which the new German state rests. Purposely they 
put themselves outside the German community. The father admits openly that even in case of war he 
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is a paraphrase of the opening sentences of a speech delivered in 1933 by the Am- 
bassador of the Union of Socialist Soviet Republics at a public dinner tendered to 
him by citizens of Massachusetts at Boston on the occasion of the recognition of his 
Government and the acceptance of his credentials by the President of the United 
States.” Neither this speech, nor this decision, expresses the American conception 
of equality between men, or between religions and races. We seek the equality, not 
of the melting pot, but of the self-directed home. “The poorest man may in his cot- 
age bid defiance to all the force of the Crown. It may be frail; its roof may shake; 
the wind may blow through it; the storms may enter, the rain may enter,—but the 





would refuse to take up arms. The philosophy which the parents espouse is inimical to the will to resist 
by armed force, and, therefore, capable of impairing the foundations of the State. 

This conviction of the parents is also transmitted to the children. Of course, the parents have denied 
this during the hearing; they have declared that they did not influence the children’s general view of 
life (Weltanschauung). But such an attitude, as encouraged by the Bible Societies, dominates the whole 
of life. It is a matter of practical experience that such a philosophy of life, expressing itself daily in the 
narrow family circle, influences the children, even though it is not put in express words. Indubitable 
evidence has also been introduced’ to prove that in this case such active influence actually exists. The 
father, when admonished by the court, had to admit that he had already been penalized for not sending 
his children to National Socialistic festivals. The father, in this connection, also made the plausible 
statement that his children did not care for such meetings, and that they themselves had expressed the 
desire to be excused from going. This statement only goes to prove the strength of the influence which 
actually originates from the parents; and, furthermore, the degree to which the children have already 
succumbed to such influence. 

This statement of fact compels us to the following juristic considerations: 

If parents through their own example teach their children a philosophy of life which puts them 
into an irreconcilable opposition to those ideas to which the overwhelming majority of the German 
people adheres, then this constitutes an abuse of the right of guardianship as expressed in Par. 1666 of 
the Civil Code. This abuse of the power of guardianship endangers to the highest degree the welfare 
of the children, inasmuch as it ultimately leads to a state of mind through which the children will 
some day find that they have cut themselves off from the rest of the German people. To avert such 
danger the Guardianship Court has to take the necessary steps according to Par. 1666 of the Civil Code. 
A permanent remedy in this respect can only be found if the right of guardianship over the person is 
withdrawn from the parents, because only through such withdrawal we can be sure that the evil 
educational influence of the parents is eliminated and broken. 

In accordance with the opinion of the Guardianship Court, the following must be admitted: the 
law, as a National Socialistic form of State order, entrusts German parents with the right to educate 
only on condition that this right is exercised in a manner which the people and the State have a right 
to expect—a condition which is not specifically expressed by the law but which must be considered 
as something self-evident. Here in particular we have to remember that all education must have as its 
ideal aim the creation of the belief and conviction in children that they are brothers forming a great 
nation; that they are molded into the great union of the German people together with all other German 
comrades through the sameness of their fundamental ideas. Whoever in the exercise of a purely formal 
right to educate his children evokes in those children views which must bring them ultimately into conflict 
with the German community ideal does not comply with those self-evident presuppositions. Therefore, 
out of purely general considerations the right to educate must be denied to such a person without the 
necessity of having to refer to the implicit presuppositions of Par. 1666 of the Civil Code.” 

*° Here the author violates the principle that an attorney is not to testify as a witness in a case which 
he tries. But in the present instance he has no recourse except his personal memory of events at that 
dinner, which he does not believe to be at fault. A number of speeches had been addressed from the 
head table to the distinguished guest, speaking of him as “the Russian Ambassador” and recalling happy 
transactions between Boston and Russia in the past. The Ambassador began his response, in substance, as 
follows: “Mr. Toastmaster, Ladies and Gentlemen: The Union of Socialist Soviet Republics is composed of 
some fifty peoples, and—while of these the Russians are both the most numerous and the most powerful 
—it is the policy of my Government to treat all the peoples for whom it speaks on the principle of 
complete equality. It is, therefore, the desire of my Government that I should be known as the Soviet 
Ambassador, and nor as the Russian Ambassador.” 
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King of England cannot enter; all his forces dare not cross the threshold of the 
ruined tenement.”*1 Americans will not willingly permit the trajectory of West- 
ern civilization tu dip below the point which it achieved in England two centuries 
back. 

What, then, are the principles upon which our present problems should be ap- 
proached? We, the political heirs of the Declaration of Independence, cannot do 
otherwise than maintain the doctrine of that Declaration; and, if we truly and sin- 
cerely maintain it, we may justly ask others to do the same. Let us read the open- 
ing passage of the Declaration again: 

When in the Course of human events, it becomes necessary for one people to dissolve 
the political bands which have connected them with another, and to assume . . . the 
separate and equal station to which the Laws of Nature and of Nature’s God entitle 
them, a decent respect to the opinions of mankind requires that they should declare the 
causes which impel them to the separation. 

We hold these truths to be self-evident, that all men are created equal, that they 
are endowed by the Creator with certain unalienable Rights, that among these are Life, 


Liberty and the pursuit of Happiness. 


This does not say that the political bands which connect different peoples or differ- 
ent households are always unnecessary, nor does it say that they ought always to be 
dissolved. It does say that it may become necessary to dissolve them, and that that 
necessity arises whenever they have the effect, either of subordinating one of the two 
peoples or households to the other or of destroying the liberty or happiness of either 
one. No political bands are consistent with liberty and equality unless they are 
borne willingly out of mutual respect and a sense of common interests. When they 
are felt as restraints, when they must be enforced by compulsion, a “separate and 
equal station” affords the only recourse by which liberty and happiness can be pre- 
served. 

There is nothing contrary to this in the decision that compulsory segregation of 
the races is unlawful when practiced in a school system administered by public 
officers. That decision recognizes that the white and the black peoples pay the 
same taxes and vote for the same school boards, and asserts that under these con- 
ditions an “equal station” cannot be a “separate station” but must be a station in the 
same ranks. But if it be true, in any particular area, that parents will not willingly 
entrust their children to teachers of another color or to the companionship of 
children of a different race, then liberty and happiness demand the dissolution of 
so much of the political bands between the races as connects them in support of a 
publicly administered school system, and requires that they be permitted to provide 
for their children’s education in some other way. One obvious way to do this would 
be for the state to credit each child of school age with a fixed sum of money, and 
to permit the child’s parents to apply this money to the support of a school of their 
own choice. Congress has adopted a similar method in the distrbution of GI 


"2 William Pitt, Earl of Chatham, in Speech on the Excise Bill, as reported in JoHN BARTLETT, 
FAMILIAR QuoTaTIons 230 (12th ed. 1948). 
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educational funds. There is nothing in the Constitution of the United States nor 
in any Supreme Court decisions which forbids a state to pursue the like course. On 
the contrary, this would be a direct application of the principle of religious freedom 
which the Constitution of the United States affirms. The question to be asked 
about such a proposal is not, “Does it violate the Constitution?” The questions 
are, “Is it necessary in order to give our children the kind of an education that we 
desire for them?” and, if so, “How can it practically be arranged?”?™* 

Let us now turn to the issue raised by the appropriation of public money to 
paying the expenses of children who attend church and private schools. I urge 
upon you, in all humility, that the Declaration of Independence requires that free 
public transportation, if offered to any school children, be offered alike to all school 
children, that the Supreme Court was indisputably correct in holding that the First 
Amendment does not forbid this,”* and that the opinions of the four justices who 
dissented from that decision cannot be sustained. Surely a group of families 
sufficiently numerous to maintain an adequate school for their children cannot be 
denied the name of a “people.” Surely there can be no stronger cause impelling one 
people to separate itself from another than the fact that the two peoples cannot agree 
as to what the chararcter of their children’s education ought to be.2* And if—with 
respect to their schools—the two peoples adopt a “separate station,” that station is not 
an “equal station” if both peoples are taxed to maintain a system of free transporta- 
tion for school children which is available to cri’y one. 

The consequences of the Declaration of Independence do not stop there. The 
ultimate justification for state-compelled school, attendance is nothing other than that 
the whole population must have training adequate to enable it to defend its boun- 
daries and to sustain the activities which are indispensable to its material life. At- 
tendance at school is no more required in the sole interest of the individual than is 
service in the armed forces. Both are limitations on freedom of choice imposed 
by practical necessity. The law ought to be eager to render these limitations as flexi- 


*18 As this goes to press, the rapid transit trains in Boston are carrying an advertisement which 
depicts a nurse wearing on her face a disinfecting gauze filter and leaning solicitously over three babies 
in three bassinets. The legend reads “Just born—all Americans—don’t infect them with racial and re- 
ligious hate.” In our present effort to put this wholly admirable sentiment into practice, it is worth while 
to remember that the babies run a much larger risk of infection from strangers breaking into the 
hospital than they do from the nurse. The people whose political ancestors wrote the Declaration of 
Independence and the Constitution are—and ought to feel—honored that men of other memories and 
other traditions should seek full membership in the society which they built; but full membership can 
be achieved only by a hearty acceptance of all the rules, Loyalty, and the civilizations which rest on it, 
are very delicate things. It is only in an atmosphere of confidence and affection that it is possible to 
transmit them from one generation to the next. Every racial and religious hate which exists, or is 
recorded in history, originated in the attempt of one people to impose its will, its company, or its 
ideas of life on another. To reciprocate the intrusion when opportunity offers is only human—but 
that is the way to make hatred deathless, as the whole history of mankind attests. It is only by 
waiting until both peoples perceive the necessity and the justice of solving their common problems 
together that racial and religious grievances can be cast into the dustbin of the past. 

*2 Everson v. Board of Education, 330 U.S. 1 (1947). 

*° “Probably no deeper division of our people could proceed from any provocation than from finding 
it necessary to choose what doctrine and whose program public educational officials shall compel youth 
to unite in embracing.” West Virginia State Board of Education v. Barnette, 319 U.S. 624, 641 (1943). 





194 Law anp CoNTEMPORARY PROBLEMS 


ble and as bearable as practical necessity permits. There is no more reason in prin- 
ciple why the taxpayers should not make the same per capita contribution to the 
expense of a school administered by the authorities of a church or a parent’s associa- 
tion as they make to the expense of a school administered by the authorities of a 
town or a county, than there is why the taxpayers should refuse rations and weapons 
to a volunteer military company merely because the company prefers to elect its own 
officers and to adopt its own drill manual and table of organization. 

The doctrine that the state may, and ought to, regard all school children as 
equally worthy of its assistance, regardless of how the schools which they attend 
are staffed and governed, and regardless of the religious instruction which they may 
offer, is not just now very popular; but it is the only doctrine which wholly suc- 
ceeds in reconciling the state support of compulsory education with freedom, and 
the arguments which can be offered against it will not bear examination in the 
light of the principles which we profess. As to some schools, it may be said that 
the proposal subsidizes the rich. The truth, I submit, is that it involves nothing 
more than compensating the rich for their contribution to the public service in like 
manner as they are compensated when they serve under arms. As to some schools, 
it may be said that it subsidizes religion and that the Constitution forbids this. The 
truth, I submit, is that you cannot bring up a child without imparting to it some 
religion, and that you cannot subsidize education without subsidizing religion in 
some way. The Constitution does not forbid Congress, nor does it forbid any state, 
to subsidize religion. It forbids Congress to “establish” religion, or “prohibit the 
free exercise thereof.” If we read “prohibit” to include “place burdens upon” and 
“discourage,”*** it will, I submit, be apparent that a system under which all school 
children receive the same measure of support from the taxpayers comes closer to 
reflecting the spirit of the Declaration of Independence and the First Amendment 
than a system under which the right to receive any measure of support from the 
taxpayers is conditioned upon attendance at a municipally controlled school. A 
state school cannot escape being, in some measure at least, a state church. Only 
when Protestants are willing to recognize this fact, and to act upon it, can they 
fairly ask the Catholic Church to reconsider the Council of Trent’s Decretum de 
Reformatione Matrimonii™ and to follow its fifty-six dissenting prelates in holding 
that the Church exists to serve the family, not the family to serve the Church. 

So my sermon comes to its conclusion. I have endeavored to confine it to prin- 
ciples. I have not attempted to formulate plans of specific action for the multi- 
tudinous occasions of life. Such planning is for the committee-room, not for the 
pulpit. The free peoples of this world are moving into an era fully comparable— 
both in its magnificence and its challenge—to the greatest of their eras which have 
gone before. In such an era the practices of the past cannot be adopted as the only 


*88 There is, it seems to me, really no other way to read it. Neither Congress nor anyone else has 
any way of prohibiting anyone from doing anything except by placing discouraging burdens on the 
activity which it attempts to forbid. 

**See Orro E. Korcrer, CommMon-Law MarRIAGE 22-28 (1922). 
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permissible rule of action. To do so is inevitably to frustrate and confine our 
energies and to leave unemployed, and therefore unfruitful, the talents entrusted to 
our care. But only by refecting upon past failures and past wiccesses can we dis- 
cern those timeless principles of human action out of which all human successes 
must spring. These I have endeavored to point out, not relying on my own feeble 
reason, but on the records of the past victories by which we live. So I will close 
in the ancient spirit of New England by repeating the injunction which Pastor 
Robinson left with his flock of Pilgrims as they departed from Leyden for the 
voyage across the stormy Atlantic; that they strive—not to remember his doctrine 
too precisely—but rather to remember the sources from which he drew it; “for he 
was very confident the Lord had more truth and light yet to breake forth out of his 
holy Word.”*® 


*° These words of Pastor Robinson are reported by Edward Winslow in Hypocriste UNMASKED . 
Whereunto is added a briefe Narration of the true grounds or cause of the first Planting of New 
England 97 (Printed by Rich. Cotes for John Bell at the three Golden Lions in Cornhill, neare the 
Royall Exchange, 1646). 
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